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1. Introduction

In pursuing the objective of maintaining and depeilg an area of freedom, security and
justice, the EU legislator has undertaken significaction in unifying the rules on
jurisdiction, civil procedure and enforcement adgments: As expressed in Recital (1) of the
Regulation Brussels I, ‘[ijn order to establish gn@ssively such an area, the Community
should adopt ... the measures relating to judicialpeoation in civil matters which are
necessary for the operation of the internal markéie majority of legal instruments on
private international law on the EU level concetre tquestions of international civil
procedure. The EU legislator attaches particulapartance to the principle of mutual
recognition of judgments.

The Regulation 44/2001 (hereinafter: Brussels B, ravised in the Regulation
1215/2012 which applies from 10 January 2015 (haf@@r: Regulation Brussels lbis or
Regulation1215/2012) is certainly the most impdrtégal instrument in the field of
international civil procedure. The European Commissubmitted the Proposal of 26 July
2013 to amend the Regulation 1215/261Phe purpose of the suggested changes is to
implement the so-called ‘patent package’- a legiganitiative on the EU level consisting of
two Regulations (the ‘Unified Patent Regulationsind an international Agreement (the
'Unified Patent Court Agreement’ or ‘UPC Agreem@ntAn agreement of the ‘patent
package’ was reached in December 2012 which laiel ground for the creation of unitary
patent protection in the European Unidrfhe changes were adopted in the Regulation No
542/2014% amending the Regulation 1215/2012

!See, e.g., Recital 1 of the Council Regulation (EB) 44/2001 of 22 December 2000 on jurisdictiod #me
recognition and enforcement of judgments in cand commercial matters (OJ 2001, L 12/1) (heré&naf
Brussels | Regulation): ‘The Community has setlfitdee objective of maintaining and developing araaof
freedom, security and justice in which the free pmoent of persons is ensured. In order to establish
progressively such an area, the Community shoutghtad. the measures relating to judicial cooperatipaivil
matters which are necessary for the operationeoiriternal market.’
*Proposal for a REGULATION OF THE EUROPEAN PARLIAMENAND OF THE COUNCIL amending
Regulation (EU) No 1215/2012 on jurisdiction ané tiecognition and enforcement of judgments in cvit
commercial matters, Brussels 26.7.2013 COM(2013) fital, 2013/0268 (COD) (hereinafter: Commission’s
Proposal of 2013).
® Regulation (EU) No 1257/2012 of the European Bamint and of the Council of 17 December 2012
implementing enhanced cooperation in the areaetthation of unitary patent protection, @B61/1;, Council
Regulation (EU) No 1260/2012 of 17 December 201plémenting enhanced cooperation in the area of the
creation of unitary patent protection with regarvdie applicable translation requirements, OJ /881
“Explanatory Memorandum to the Commission’s PropoaD13.
°Regulation (EU) No 542/2014of the European Parlismend of the Council of 15 May 2014 amending
Regulation (EU) No 1215/2012 as regards the rutdsecapplied with respect to the Unified Patent €aund
the Benelux Court of Justice, OJ 2014, L 163/1
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The Regulation Brussels | applies to all EU MemB&tes. Denmark was not initially bound
by the Regulation as has a special regime for jalddoooperation under the Treaty, which is
also expressed in Recitals (21) and (22). It becappdicable after the EU had concluded an
agreement with Denmark by means of the Council £)eci2006/325/EC of 27 April 2006,
which came into force on 1 January 2007. As to Regulation Brussels Ibis it became
applicable in Denmark on the basis of Agreementxlcaled between the European Union
and Denmark in 2013 and 2014.

The predecessor of the Regulation, the 1968 Brsigdehvention was the first legal
instrument negotiated and drafted on the Commuaitgl. Jurisdiction on the interpretation
of the Convention was conferred to the Europearri@iuustice by Protocol in 1971.

2. Autonomous interpretation

In general, the terms and concepts of the Regulatie to be interpreted autonomously. To
this end, some concepts are defined in the Regulasuch as the domicile of a legal person
in Article 63 of the Regulation Brussels Ibis (er.A60). Thus, there is no need to resort to
any national law of a Member State for the purpasemterpretation of this provision. A
reference to private international law rules iseptmnal under the Brussels | regime. The
provision of Article 62 (ex Art. 59) providing fdahe law determining domicile of a physical
person can be mentioned as an example. The ‘autmmmterpretation’ is to be maintained
as a matter of principle. The provisions of the laton are to be interpreted in accordance
with its terms, underlying principles and decisimisthe ECJ/CJEU. Thereby generally no
reference to national laws is to be made. This \hew been expressed in a number of CJEU
judgments’

The reasoning in the Judgment of 19 December 291Bustrative. The CJEU held
that ‘the concepts used by the Regulation must,aageneral rule, be interpreted
independently, by reference principally to the gahsecheme and objectives of the regulation,
in order to ensure that it is applied uniformlyaihthe Member States®

®0J 2007, L 94/70. Consequently, the Danish couatge tthe possibility to submit questions concerrting
interpretation of the Regulation Brussels | to @KU for a preliminary ruling.

" The Agreement between the European Community an&itigdom of Denmark on jurisdiction and the
recognition and enforcement of judgments in cimdl @ommercial matters concerning Regulation No 1201
was published on 21 March 2013. Official Journalhef European Union of 21 March 2013 L 79/4. The
Agreement between the European Community and thgd6m of Denmark on jurisdiction and the recognitio
and enforcement of judgments in civil and commentiatters concerning Regulation No 542/2014 was
published in the Official Journal of the Europeamdh of 13 August 2014, OJ L 240/1.

®Protocol of 3 June 1971 on the interpretation lyGourt of Justice of the Convention of 27 Septemé8

on jurisdiction and the enforcement of judgmentsiifl and commercial matters.

° See e.g., Judgment Kalfelis, C-189/87, EU:C:1988:459, para. 15, stating thas ‘important that, in order to
ensure as far as possible the equality and unifgrafithe rights and obligations arising out of tBenvention
for the Contracting States and the persons condethat concept should not be interpreted simplyeferring
to the national law of one or other of the Statascerned.’

%Judgment irCorman-Collins SA v La Maison du Whisky, £A9/12 EU:C:2013:860, para 30 and Judgment in
Ceskéaspdtelna, a.s. v Gerald FeichterC-419/11, EU:C:2013:165, para. 25. See also Jadgrin LT U
Lufttransportunternehmen GmbH & Co. KG v Eurocoht-29/76, EU:C:1976:137 holdinpter alia, that for
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3. Scope of Application

3.1 Substantive scope of applicatiorrt. 1

The substantive scope of application is definediiticle 1 of the Regulation. It has largely
been taken over in the Regulation 1215/2012 eveugth the wording is slightly changed.

Article 1 reads as follows:

‘1. This Regulation shall apply in civil and comro@t matters whatever the nature of
the court or tribunal. It shall not extend, in parar, to revenue, customgr
administrative matters or to the liability of the State for acts and omissions in the
exercise of State authority &cta iure imperii).

2. This Regulation shall not apply to:

(a) the status or legal capacity of natural persagbts in property arising out of a
matrimonial relationshir out of a relationship deemed by the law applicdle to
such relationship to have comparable effects to magage;

(b) bankruptcy, proceedings relating to the winelipgof insolvent companies or other
legal persons, judicial arrangements, compositamtsanalogous proceedings;

(c) social security;
(d) arbitration;

(e) maintenance obligations arising from a family relaibonship, parentage,
marriage or affinity;

() wills and succession, including maintenance obligans arising by reason of
death.’

The alterations from the wording under the RegotaBrussels | are indicated in bold. The

provision of Article 1(2) is somewhat differentlyrctured under the Regulation 1215/2012
and some text has been added whereby certain mateexpressly mentioned, but that does
not imply any substantial changes.

3.1.1 Meaning of ‘civil and commercial’- Article 1Y

According to paragraph 1 of Article 1 it applies‘ttvil and commercial matters’, regardless
of the court or tribunal. The provision of Articleparagraph 1 expressly excludes revenue,
customs and administrative matters for the purpafsan example. The exclusion is not

the interpretation of the concept ‘civil and comoredrmatters' reference must be made not to theofawne of
the States concerned but, first, to the objectaved scheme of the Convention and, secondly, togémeral
principles which stem from the corpus of the nadldagal systems.
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intended to limit or modify the concept of ‘civihnd commercial’. Rather it is added to clarify,
by means of examples, the types of matters tharlgléall outside the scope of ‘civil and
commercial’. Obviously, the intention was to inctudssues of private law within the
substantive scope of Regulation’s application, vaitheneral exclusion of matters pertaining
to public law. The wording of Article 1 paragraphhhs been slightly adapted in the
Regulation 1215/2012. It merely restates the camatu that follows from the ECJ in
interpreting the expression ‘civil and commercial’ disputes involving states or entities of
public law. Thus, it expressly excludes ‘acts atest—acta iure imperii

The terms, concepts and provisions of the Reguatwe to be interpreted
autonomously The same holds true for the expression ‘civil amnmercial matters’
referred to in Article 1(1). The concept of ‘cighd commercial matters’ is autonomous and
independent of corresponding national legal condgpwever, the clear distinction between
matters of private law and those pertaining to jgulslw is not always easily made. It may
prove particularly difficult to define the meanirmnd the reach of ‘civil and commercial
matters’ within the context of disputes betweenriagbe party and a public authority. The
decisions of the ECJ/CJEU provide for some guidandkat respect: The same holds true
for the matters expressly excluded from the Regria scope, as it may sometimes be
difficult to determine whether a subject-matteraiparticular case qualify for the ‘excluded
matter’ (e.g., the issue of the validity of an #&dilon agreement raised to object
jurisdiction)*? In that context, difficulties may be encountereddrawing the line’ regarding
the substantive scope of application between diffeEU legal instruments (e.g., between the
Brussels | regime and the Insolvency Reguldfion Regulation Brussels 11bis§.

The reasons for excluding certain issues were relibeause they were considered to
have been sufficiently regulated by other legatrimeents on the global level or they were
intended to be the subject of separate regulatiothe Community level. Indeed majority of
issues that are excluded in Article 1(2) are dedh in other EU legal instruments (divorce
and parental responsibility in Brussels Ilbis ahd Regulation on wills and successions;
matrimonial property regimes - enhanced cooperatjgmoperty regimes for registered
partnerships — enhanced cooperation.

"seeeg., Judgment CJEU iRréservatrice fonciére TIARD SA v The Netherlai@®66/01, EU:C:2003:282.
The dispute was between the Netherlands State admbiwatricefonciére TIARD SA;Netherlands State v
Reinhold RifferCase 814/79, EU:C:1980:291; JudgmenRemlchemie Nederland BV v Bayer CropScience
AG, C-406/09, EU:C:2011:668. See also, more recatgments: CJEU judgment of 23 October 2014, Case
302/13 flyLAL-Lithuanian Airlines AS, in liquidation v ABaltic Corporation Aand the judgment of 9 March
2017, C- 484/15lbrica Zulfikarpast v Slaven Gajer

12 See e.g., judgment CJEU (Grand Chamber) of 10uaepr2009, Case C-185/0Alljanz SpA, formerly
Riunione Adriatica di Sicurta SpA, Generali Assazioni Generali SpA, v West Tankers )nand of 13 May
2015, C-536/13Gazrpron).

3 German Graphidfor a full reference see slide or the list ofes)s
" CJEU judgment of 9 September 2015, Case C- Bbhdz v Wier)z
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As to the matters excluded in Article 2(1)(a),isflues except status and legal capacity
of natural persons have been put at on the agdntie &U legislator. Thus, certain questions
pertaining to status such as jurisdiction and rattmmn and enforcement of judgments in
matters of divorce and legal separation, as weflaasntal responsibility are regulated in the
Regulation Brussels llbis. The text of the Sucaesftegulation has been adopted and applies
from 17 August 2015. It regulates issues of inteomal jurisdiction, applicable law and
recognition of decisions concerning wills and sgsoan.

Regulation Brussels Ibis excludes wills and sudoessfrom its substantive field of
application in new provision in Article 1(2)(f). €htext of Article 1(2)(a) has been slightly
changed and refers to ‘statutes or legal capaéitatural persons, rights in property arising
out of a matrimonial relationship or out of a redaship deemed by the law applicable to such
relationship to have comparable effect to marriafjethat sense, no substantial changes have
been introduced, except that property regimes aharned couple or a comparable legal
relationship is now expressly indicated.

3.2 Territorial scope of application of the rules orrigdiction (scopeatione personge

Just like its predecessor Regulation Brusselsd, Regulation Brussels Ibis has a limited
scope of application: with a few notable exceptiahspplies, in principle, only when the

defendant has his or her domicile in a EU Membeate3t Consequently, national rules on

jurisdiction of EU Member States remain applicablben a dispute falls outside the

Regulation’s scope of applicatioatione personaeA defendant with a domicile in a Member

State can be sued in the courts of another Memtage ®nly on the basis of the rules of
jurisdiction provided in the Regulation. No rules imternational jurisdiction under national

procedural law may be relied upon to assume juwish against defendants domiciled in EU
Member States. This is particularly important witbspect to the so-called exorbitant
jurisdictional grounds, which are listed in Annexofl the Regulation. National rules on

jurisdiction including those exorbitant grounds mag used against defendants domiciled
outside the European Union.

The Regulation Brussels Ibis takes over the dedimst of ‘domicile’ for legal persons
as given in Article 60, as well as the provisionAaficle 59 referring to the conflict of law
rules to determine ‘domicile’ of natural personsieTdomicile of a legal person is to be
interpreted autonomously.

The idea of the universal application of juriscatal rules and their extension to
disputes involving third party defendants suggesteithie Proposal has not been accepted in

15 See also, Judgment @roup Josi,C-412/98, EU:C:2000:399. The Court held that thesBels Convention is
‘in principle applicable where the defendant hasdivmicile or seat in a Contracting State, evehdfplaintiff is
domiciled in a non-member country. See e.g., CJadgjthent of 15 March 2012,-292/10 . v Cornelius de
Visser) holding that alternative jurisdictional groundstlee Regulation apply even ‘against a defendard ish
probably a European Union citizen but whose wheyattbare unknown if the court seised of the cass dot
hold firm evidence to support the conclusion thatdefendant is in fact domiciled outside the EaszpUnion’.
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the Regulation 1215/2012 However, the territorial (or formal/personal) seayf application
is somewhat expanded under the Regulation 1215/2012

In principle it only remains applicable if the deéant is domiciled in an EU Member
State. However, in addition to the already exis@émxgeptions of choice of court agreements
and exclusive jurisdiction, the territorial scomefurther extended so as to include certain
‘weaker’ party disputes, notably consumer and ladaw disputes (Article 6; ex Art. 4.
Thus, a court in a Member State may establisturtsdiction on the basis of the jurisdictional
rules of Regulation Brussels lbis 215/2012 in aBpdtes involving a consumer or an
employee regardless of the domicile of the othetypdhe provision of Article 6(1) refers
only to consumer (Art. 18 para. 1) and labour dispu/Art. 21 para. 2), but there is no
reference to insurance contracts. Consequenthjutisglictional rules contained in Section 3
relating to insurance contracts apply only if aethefant is domiciled in a EU Member Stéte.

In addition to that, the amended provision on thergpation of jurisdiction now
contained in Article 25 of the Regulation Brusskilis (ex Art. 23 of Brussels 1) no longer
requires that one of the parties to a forum selaatlause is domiciled in a EU Member State.

3.2.1 Territorial scope in respect of recognitiowl @nforcement

Besides the rules on jurisdiction, the RegulationsBels Ibis deals with the recognition and
enforcement of judgments (Arts. 36-57), authemtgtruments (Art. 58) and court settlements
(Art. 592), in civil and commercial matters.

The territorial scope of application of the Regulatwith respect to recognition and
enforcement of judgments is defined differently nthhe scope of application regarding
Regulation’s jurisdictional rules. The domicileiiselevant for the application of the rules on
the recognition and enforcement of decisions. Hieeeonly requirement is that the judgment
has been rendered by a court of a EU member Stgeydless of the domicile of the
judgment debtor, even when the jurisdiction is dam® national rules of jurisdiction and with
few exceptions regardless of whether the rulesuosdiction have been properly applied by
the court in the Member State where the judgmestieadered.

Regulation Brussels Ibis provides for an expredmitien of a ‘judgment’ in Article
2(a), as well as of a ‘court settlement’ (Art. 3(land authentic instrument (Art. 2(c)). An
important alteration from the Regulation is tha tiefinition of a judgment’ clearly indicates
when provisional and protective measures orderea turt in Member State will qualify as
a ‘judgment’ within the meaning of the Regulation.

18 For detailed comments on the proposal for univéusisdiction, see Weber, Johannes, ‘Universaisdiiction

in Third States in the Reform of the Brussels | Bation, RabelsZeitschrift5 (2001) pp. 626t seq

Y The provision of Article 6 paragraph 1 of the RetcRegulation (the current Art. 4 of the Brussels |
Regulation) reads as follows: ‘If the defendanmidas domiciled in a Member State, the jurisdictidrtte courts

of each Member State shall, subject to Articlesl),821(2) and Articles 24 and 25, be determinedheylaw of
that Member State.’

8 For more particulars on the territorial scope pplication of the Regulation 1214/2012 see Latiegal
Culture in Transition, pp. 184-188.
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Most relevant change with respect to the ruleshenrécognition and enforcement is
the abolishing of exequatur which clearly followsrh the wording of Article 39.

3.3Temporal scope (applicatiaatione temporis— see infra, under 7.

4. Rules on International Jurisdiction

There are various groups of jurisdictional grounmigler the Regulation. In most general
terms they can be grouped as follows:

(a) General rule

(b) Special/alternative jurisdictional grounds

(c) Rules on jurisdiction for disputes involvingveeaker party’
(d) Exclusive jurisdiction

(e) Choice of court (prorogation of jurisdiction)

(f) Tacit prorogation

The sequence in which the rules on jurisdictiondaedted in the Regulation does not reflect
the ‘hierarchy’ of jurisdictional grounds. Yet thienportance of the predictability of
jurisdictional grounds, as well as the relevancehef general rule based on the defendant’s
domicile is clearly expressed in Recital (11) o fegulation Brussels I, which is identical in
wording to Recital (15) of the Regulation 1214/2012

‘The rules of jurisdiction must be highly predickaland founded on the principle that
jurisdiction is generally based on the defendauwisnicile and jurisdiction must
always be available on this ground save in a fel-aefined situations in which the
subject-matter of the litigation or the autonomytbé parties warrants a different
linking factor...’

The underlying idea is that a departure from theega& rule on defendant’s domicile is
permitted only in circumstances when such a depadan be justified by compelling reasons
which are clearly defined. In most general suchepadture is justified when the link with

another jurisdiction is either considered stron@ales on jurisdiction that prevail over the
general rule) or at least equally close as the dideniof the defendant (alternative

jurisdictional grounds).

4.1 ‘Connecting factors’ relevant for determining juristibn under the Regulation

(1) Domicile of the defendaiftorum rei)- general rule — Art. 4; ex Art. 2

(2) Domicile of one of the defendants in case afality of defendants, provided that
the claims are closely connectdédrgm connexitatis} Art. 8; ex Art. 6(1)
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(3) Prorogation of jurisdictiorfforum electus)court chosen by the agreement of the
parties) — Art. 25, ex Art. 23

The Regulation Brussels Ibis introduces some clamgech are now contained in
Article 25. In particular, it is no longer requirdidlat one of the parties is domiciled in a EU
Member State for the provision to be applicablesi®es, the conflict of law rules for
substantive validity of choice of court agreemdrds been introduced. Most importantly, the
lis pendensule has been adjusted with the purpose of enhgrhbke efficiency of prorogation
clauses.

(4) Tacit prorogation — Art. 26; ex Art. 24

The provision on tacit prorogation has been adjuste as to more appropriately
incorporate the idea of protection the proceduositmn of weaker parties.

(5) Domicile of the claimanfforum actoris)-

In principle, it is considered as an exorbitantgdictional ground. Yet under the Regulation it
is accepted exceptionally in order to protect trecedural position of a ‘weaker party’, i.e.,
domicile of a policy holder, an insurer or a beciefiy (Art. 11; ex Art. 9(1)(b) and domicile
of the consumer (Art. 18(1), ex Art. 16(1)). Donecor habitual residence of maintenance
creditor (Art. 5(2) of the Brussels | is no long®&ievant, as jurisdictional rules are now
contained in the Maintenance Regulation.

(6) Place where the work has been habitually chmigt (forum laboris)— Art. 21(2)(a),
ex Art. 19(2)(a)

(7) Place where the business which engaged thdoge®is or was situated — Art.
21(2)(b); ex Art. 19(2)(b)

(8) Place where the harmful event occurred or wagur (forum delicti)— Art. 7(2); ex
Art. 5(3)

(9) Place of performance of the obligation in disgs(forum solutionis)}- Art. 7(10; ex
Art. 5(1)

(10) Place where immovable property is situatedum rei sitae)— Art. 24(1); ex Art.
22(1)

(11) Place where a company, legal person or &dswt has its seat(forum
incorporationis)— Art. 24(2); ex Art. 22(2)

(12) Place where the deposit or registration has lag@plied for — Art. 24(4); ex Art. 22(4)
or where the register is kept (Art. 24(3); ex &22(3) (forum registrationis)

(13) Place where cultural object is situated (neawision contained in Article 7(4) of the
Regulation 1215/2012) — new provision introducethimrevised Regulation.

9 Council Regulation (EC) No 4/2009 of 18 Decemb@d@on jurisdiction, applicable law, recognitiordan
enforcement of decisions and cooperation in mattdasing to maintenance obligations, Section II.
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(14) Habitual residence/common habitual residen@dter removing the rule concerning

jurisdiction in cases of maintenance, this conmgctiemains relevant in the context of

prorogation of jurisdiction in some weak party diggs, notable insurance and consumer
contracts.

4.2 General Rule

There must be a connection between proceedingsitthvhis Regulation applies and
the territory of the Member States. Accordinglyjmeoon rules of jurisdiction should, in
principle, apply when the defendant is domicileéiklember State.

A defendant not domiciled in a Member State shanoldjyeneral be subject to the
national rules of jurisdiction applicable in thariery of the Member State of the court
seised. However, in order to ensure the proteaforonsumers and employees, to safeguard
the jurisdiction of the courts of the Member Statesituations where they have exclusive
jurisdiction and to respect the autonomy of thetiesy certain rules of jurisdiction in this
Regulation should apply regardless of the deferslaomicile.

The rules of jurisdiction should be highly predm&&a Importance of general
predictability of jurisdictional rules is expressadRecital (11):

‘The rules of jurisdiction must be highly predickaland founded on the principle that
jurisdiction is generally based on the defendauwisnicile and jurisdiction must
always be available on this ground save in a fel-aefined situations in which the
subject-matter of the litigation or the autonomytbé parties warrants a different
linking factor. The domicile of a legal person mbstdefined autonomously so as to
make the common rules more transparent and avaiitiate of jurisdiction.’

Therefore, a departure from a general rule of didatis domicile should be permitted only in
exceptional, clearly defined circumstances. In Oesa terms, such a departure is justified
when connection with a particular jurisdiction tsosger (e.g., exclusive jurisdiction) or at
least equally close as the domicile of the defehdalternative ground of jurisdiction) or
when specific policy considerations of protecting paocedural position of certain
category(ies) parties override the general acceptahjurisdictional rule oforum rei

The general rule on jurisdiction is contained irtide 4 (ex Art. 2) providing for
jurisdiction of a court of respondent’'s domiciles Atated previously, the definition of
‘domicile’ for legal persons is given in Article 6&hereas the provision of Article 59 refers
to the conflict of law rules to determine ‘domicité natural persons. The domicile of a legal
person is to be interpreted autonomo@&lfhe purpose of the definition of domicile of a
legal person is expressed in recital 11 Bl: ‘... Tloenetile of a legal person must be defined
autonomously so as to make the common rules maresgarent and avoid conflicts of
jurisdiction’.

% vidjeti, CJEU Judgment of 15 March 2012;292/10 G. v Cornelius de Visserholding that alternative
jurisdictional grounds of the Regulation apply evagainst a defendant who is probably a Europeairn
citizen but whose whereabouts are unknown if thetcgeised of the case does not hold firm evidéoceipport

the conclusion that the defendant is in fact ddeicoutside the European Union’.
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In Owusujudgment* the ECJ has declared that when the court in theM&thber
State is competent on the basis of the Conventigatpulation’s jurisdictional rules it must
exercise its jurisdiction and may not rely éorum non conveniensr other concept of
national procedural law in order to decline jurcsiin.

4.3 Rules on jurisdiction prevailing over the geadeule

When a connecting factor is considered stronger jthissdictional rule usually takes
precedence over the defendant’'s domicile (e.gsrate exclusive jurisdiction in Art. 24; ex
Art. 22). The same holds true with respect to flioson based on the agreement of parties
(forum-selection clauses Art. 25 of the RegulatBmussels Ibis; ex Art. 23) and the rules
formulated in order to protect the procedural posiof a ‘weaker’ party in the dispute (Sects.
3, 4 and 5). The rule on the so-called tacit pratom is not effective when there is exclusive
jurisdiction of courts of a Member State (accordingArt. 26 para 1; ex Art. 24) and under
the revised Regulation is adjusted in disputes linng ‘weak parties’ (Art. 26 para 2
Regulation Brussels Ibis).

4.4 Alternative grounds of jurisdiction

Also, there is a possibility to deviate from theimeule in circumstances where connecting
factors are considered at least equally closeddalispute and/or the parties as the domicile of
the defendant. Such jurisdictional do not excluae hain rule and do not take prevalence
over it. Instead they are placed on the same fg@imd consequently present an alternative to
the defendant’s domicile (e.g., alternative jumsidnal grounds under Article 7 of the
Regulation Brussels Ibis; ex Art. 5; see also, A8t40, ex Arts. 6-8).

In general, rules on jurisdiction are based onasellink between the court and the
claim filed or action, as expressed in Recital (1) addition to the defendant’s domicile,
there should be alternative grounds of jurisdictiased on a close link between the court and
the action or in order to facilitate the sound aastration of justice.’

The alternative jurisdictional grounds provided fiorSection 2 of Chapter Il present
the only alternatives to this general réfe.Presence of one of those connecting factors is
crucial for a court to assume jurisdiction. Ideinttion of such a connecting factor is intended
to enable the court which is objectively best pthéer deciding the claim filed to assume

2L ECJ Judgment of 1 March 200Base C-281/02qwusu v. Jackson et al.).

#See, e.g., Judgment Andreas Kainz v Pantherwerke AG-45/13, EU:C:2014:7, para. 21:In that regard, it
should be borne in mind that the system of comnubesrof conferment of jurisdiction laid down in Qiter ||
of Regulation No 44/2001 is based on the geneial et out in Article 2(1), that persons domicileda
Member State are to be sued in the courts of ttedé Srrespective of the nationality of the pagtil is only by
way of derogation from that fundamental principlériluting jurisdiction to the courts of the defemd's
domicile that Section 2 of Chapter Il of Regulatida 44/2001 makes provision for certain speciabkilictional
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jurisdiction®® Alternative grounds of jurisdiction in Arts. 7-@x Arts. 5 and special
jurisdictional grounds 6 and 7). In contrast toestBpecific jurisdictional grounds under the
Regulation which prevail over the main rule (intmadar, exclusive jurisdiction under Art.
22, prorogation of jurisdiction in Art. 23, as wals special rules for ‘weaker party’- disputes
in Sects. 3, 4 and 5) the alternative jurisdictlagraund in Article 5 (Art. 7 of the Regulation
Brussels Ibis) are on an ‘equal footing’ with thaimrule in Article 2. They provide for an
additional or alternative choice to the claimartiefieby the option is to sue either in the court
of the defendant’s domicile or some other jurigdictwith which there is a close connection.

Only a connection which is sufficiently close castjfy a departure from the main
rule - actor sequitur forum reiThe same idea has been followed in drafting thesron
alternative jurisdictional grounds, as the critadisterminative for jurisdiction are based on
internationally accepted standards.

The Regulation Brussels provides for alternatiwgsglictional rules under Articles 7 (ex Art.
5), for the following disputes:

(1) Contractual disputes (Art. 7 para 1; ex Arpaba. 1)

(2) Disputes relating to non-contractual obligasientort, delict or quasi-delict (Art. 7 para
2; ex Art. 5 para. 3)

(3) Civil claims for damages or restitution whiate @ased on an act giving rise to criminal
proceedings (Art. 7 para 3; ex Art. 5 para. 4). Tberts where criminal proceedings have
been commenced are competent to decide on aaivitlaim based on the criminal act, if
it has jurisdiction under its own law.

(4) Disputes relating to claims for recovery ofudtaral object — courts where the cultural
object is situated at time the court is seised.(Agara 4).

(5) Disputes arising out of operations of a braraggncy or other establishment competent
are the courts where such branch or agency idsttart. 7 para 5; ex Art. 5 para 5)

(6) Disputes arising out in connection with a trastompetent are the court where the trust
is domiciled (Art. 7 para 6; ex Art 5 para. 6)

(7) Disputes concerning payment of remuneratiomad in respect of the salvage of a
cargo or freight — competent is the curt wherectgjo or freight has been arrested or
could have been arrested provided that the defémdahan interest in the freight or cargo
at the time of salvage (Art. 7 para 7; ex (Art.&g7).

A new rule on jurisdiction regarding civil claimsded on ownership for recovery of cultural
objects has been introduced in the Regulation P21 in Article 7 para 4. The connecting
factor for determining jurisdiction i®i sitae- competent are the courts at the place where the
cultural object is situated at the moment when ¢ke@m is filed. For the purposes of
application of this provision, relevant is the défon of a cultural object as provided in
Article 1 of Directive 93/7/EEC. There are no fuathsubstantial changes in Article 5 of the
Regulation Brussels I, which is now contained itidde 7 of the Regulation 1215/2012. Due
to the deletion of the jurisdictional ground forimtanance, the numbering of some provisions

%judgment irAndreas Kainz v Pantherwerke AG45/13 =, EU:C:2014:7, para. 24.
12
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has changed, in particular those on the jurisdictior claims based on non-contractual
obligations and civil claims for damages basedais subject to criminal proceedings.
Jurisdictional grounds under Article 7 (ex Art.fesent an exception to the general
rules under Article 4 (exArt. 2). As such they shidoe interpreted and applied restrictivély.
There is a substantial case-law of the CJEU omapi@ication and interpretation of
provisions on jurisdiction relating to disputessarg in connection with contractual and non-
contractual obligations. Abundant case law on Aetle in general illustrates that it probably
has given rise for preliminary rulings more oftbarn any other provision of the Regulation.

4.4.1 Contractual disputes (Art. 7 par 1; ex Ampasa 1)

The relevant provision on jurisdiction for disputagsing in connection with contractual
obligation has remained unchanged in the Regul&rassels Ibis. It reads as follows:

‘A person domiciled in a Member State may be sueahiother Member State:

() (a) in matters relating to a contract, in tberts for the place of performance of the
obligation in question;

(b) for the purpose of this provision and unlesseowise agreed, the place of performance of
the obligation in question shall be:

— in the case of the sale of goods, the placeNtember State where, under the contract, the
goods were delivered or should have been delivered,

— in the case of the provision of services, thee@lan a Member State where, under the
contract, the services were provided or should e provided;

(c) if point (b) does not apply then point (a) agsi>®

4.4.1.1 Jurisdiction of courts at the place of perfance — general remarks

Thus, a defendant domiciled in a Member Stat e beagued in another Member State if that
is the place of performance of the contractualgattion in questionférum solutioniy As
stated in the literature, its complex structuré&ss an equal balance between the creditor and
the debtor and presents a compromise between &eresaniution under the 1968 Brussels
Convention and a trend towards ‘autonomous factdb@®ncept® for certain categories of
contracts. Thus, paragraph 1(a) contains a gemelgl whereas paragraph 1(b) presents a
specific rule for contracts of sales of goods aodtr@acts to provide services. In practice, the
provision of second paragraph can be consideredrake, as it relates to two most important
types of contracts, i.e., transactions that aretnii@gjuently concluded. Therefore, if a
contract giving rise to a dispute can be charagdras a contract of sales of goods or contract
to provide services, paragraph 1(b) applies fompilmposes of determining the internationally
competent court. If it is another type of contraetevant is paragraph 1(a). From the practical

% Kalfelis/SchréderECJ 27 September 19888, 189/87.

* The provision f Art. 5 para 1 of he 1968 Brussets@ntion provided, inter alia, the ‘in mattersatigig to a
contract, in the courts for the place of perforneaatthe obligation in question’.

% Magnus/Mankowski, see new edition, under B.I.1.
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point of view, it is first to be checked whethecantract can be qualified as a contract for sale
of good or providing services and if not, only thgaragraph 1(a) would come into play.

Both provisions apply if there is no stipulation the contract on the place of
performance. Paragraph 1(c) may be relied updmeifrélevant criterion provided under 1(b)
points to a place of performance in a non-EU Mengtate. For example, if the goods were
delivered in a third country by applying the ruleder paragraph 1(b) and the ‘obligation in
guestion’ is a claim to pay purchase price, thatpart in EU Member State would have
jurisdiction on the basis of paragraph 1(a) iftiere was the place the place of performance of
the obligation in questions (i.e., payment of thiechase price).

For the purposes of applying this provision, thédofeing questions may appear
relevant:

- Can the legal relationship be characterised asam?
- What is the ‘obligation in question’?
- What is the place of performance?

4.4.1.2 Presumption under Art. 7(1(b) (ex Art. §0))

Just like Art. 5(1)(b), Article 7(1)(b) providesahthe place of performance of the obligation
in question for sales contracts is presumed tdhbetace where the goods, according to the
contract, were delivered or should have been ded:eSimilarly, for the contract to provide
services the place of performance of the obligatioguestion is the place where the services,
according to the contract, were provided or shiwalde been provided.

It seems appropriate to conclude that the wordimde'ss otherwise agreed’ imply that
the presumption is relevant only if there is noeagnent on the place of performance of the
‘obligation in question’ (i.e., litigious obligatn). It is true that the purpose of concentrating
all claims and controversies arising from the cacttfn one jurisdiction would be diverted if
such interpretation was to be applied. Yet if itasconclude that the presumption in 1(b)
applies regardless of whether or not there is @aeesmgent on the place of performance in the
contract, the wording ‘unless otherwise agreed’ lhdne meaningless.

Most important consequences introduced by thisipimv when the Convention was
converted into the Regulation can be summarisddllasvs:

(@) There is a presumption that the place of perémce of only one obligation
(performance of the obligation which is charactariso the contract/characteristic
performance) is decisive for determining jurisaiatifor all obligations under the
contract.

(b) For the purpose of determining the place offggerance there should be no
reference to national law. Thus, there is no userofate international law rules.
Consequently, th&essil-formula is excluded. Instead, an autonomous pretation

2" Mankowski seems to concur, p. 137, para 101 aitibed
14
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should be employed. Theessill-formula applies only in determining jurisdictioarf
‘other contracts’ under 1(a).

Consequently, in cases under Article 7(1)(b) (ex. A(1)(b)) the distinction between an
obligation in kind (specific performance) and ohlign in money is less relevant considering
the presumption in case under 7(1)(b) - (considetie presumption Art. 7(1)(b) it is more
exception than the rule).

Case law analysis

4.4.2 Non-contractual obligations — Art. 7 paraggBation Brussels Ibis (ex Art. 5 para 3)

The provision on jurisdiction for claims based oanftontractual has remained
unchanged in the revised Regulation Brussels bigs tontained in paragraph 2, as the
provision concerning maintenance obligations hanhlmmitted. The jurisdiction is conferred
to the courts for the place where the harmful eweesurred or may occur in matters relating
to tort,delict or quasi-delict The relevant case law refers to either Articjgabagraph 3 of the
Regulation Brussels | or Article 5 paragraph 3h&f 1968 Brussels Convention.

When the 1968 Brussels Convention was convertedtive Regulation, the provision
of Article 5 paragraph 3 was somewhat adjustegbalticular, to the wording ‘or may occur’
was added to the text which had referred to ‘intematrelating to tortdelict or quasi-delict
in the courts for the place where the harmful evaaturred.” The relevance of certainty and
predictability of alternative grounds of jurisdimti is reiterated in the Regulation 1215/2014
and further emphasised especially in the contextoofcontractual obligations arising out of
violations of privacy and rights relating to perabty, including defamatioR®

4.4.2.1 Matters arising in ‘todelict or quasi-delict

The provision does not refer to non-contractual eatra-contractual obligations.
Instead the wording ‘tortglelict or quasi-delict is used. The autonomous interpretation is
decisive for the purposes of understanding theseeqis. In order to determine the meaning
of ‘matters relating to tortgelict or quasi-delict, it is to be regarded as an autonomous
concept to be interpreted in mainly by referencetihe scheme and objectives’ of the
Regulatior?® There is a clear instruction from the relevanedasv of the ECJ that they are to
be given an independent meaning and are to beroedsindependently from any national
law (lex causagthat may be applicable according to the rulegrivate international law.

4.4.2.2 Action based on tort and contract — meaafrigprt, delict orquasi-delict’

Thus, the Recital (16) of the Regulation 1214/2012.

29Judgment of 27 September 1988Ahanasios Kalfelis v Bankhaus Schréder, Miinchméyengst and Co.
and othersC-189/87ECLI:EU:C:1988:459, para 16, referringtte 1968 Brussels Convention.
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According to the ECJ case-law of the concept oftenatrelating to tortgelict or quasi-delict
extends to ‘all actions which seek to establishliddality of a defendant and are not and are
not matters relating to a contract within the megnof Article 5(1)' of the Regulatiof?.
When the claim submitted is based on both tort eodtract, Article 5 para 3 confers
jurisdiction only with respect to actions requegtto determine the respondent’s liability and
which are not related to a ‘contract’. In the latbase such actions would be covered by
Article 5 para ! Thus, paragraphs 1 and 3 are mutually exclusiwésdiction for the claims
arising out contract must be determined indepemgendm the claims based on tort.
Therefore it is necessary in the first instancextamine whether an action is contractual in
nature. In practice, it means that it first habéodetermined that the claim filed is not a matter
relating to a contract in order to establish judsdn on the basis of 5 para 3 (i.e, Article 7
para 2 of the 1215/2012 Regulation). Nevertheiess settled case-law that the term ‘matters
relating to tort, delict or quasi-delict’ within eghmeaning of Article 5(3) of Regulation No
44/2001 covers all actions which seek to estalthghliability of a defendant and which are
not related to a ‘contract’ within the meaning oftiéle 5(1)(a) thereof (see, as regards the
interpretation of the Brussels Convention, Casd8BHalfelis [1988] ECR 5565, paragraph
18; Case C-261/9Reichert and Kocklef1992] ECR 1-2149, paragraph 16; Case C-51/97
Réunion européenne and Othdf®998] ECR 1-6511, paragraph 22; and Case C-334/00
Tacconi[2002] ECR 1-7357, paragraph 21).

However, the application of criteria suggested bg t£ECJ — purely ‘negative
determination’ - does not provide for a satisfagt@mnswer for all situations. In particular, it is
not entirely clear how to understand and intergivetwording ‘tort,delict orquasi-delict' The
wording used may rise questions such as what iglitference between the tort andlalict
and what is to be understood undeuasi delict. These concepts may have different
meanings in national laws. Particularly interestmgy be the question whether quasi-delict
includes non-contractual obligations other thartstosuch as vindicatory claims, unjust
enrichmentpegotiorum gestiand restitutiori>

The question submitted to the ECJ by the Germakailfielis court did refer to an
action based concurrently on tortious or delictliability, breach of contract and unjust
enrichment, as follows:

‘The second question submitted by the Bundesgsthicifitis intended essentially
toascertain, first, whether the phrase 'matteeting to tort, delict or quasi delict’ used

30Judgment of 1 October 200¥erein fir Konsumenteninformation v Karl Heinz HelnkC-167/00
ECLI:EU:C:2002:555, para 36; Judgment of 27 Septnmi®88 in Athanasios Kalfelis v Bankhaus Schroder,
Minchmeyer, Hengst and Co. and oth&s189/87ECLI:EU:C:1988:459 para liddgment of the Court (Third
Chamber) of 27 October 1998 union européenne SA and Others v SpliethoffiaB8eingskantoor BV and the
Master of the vessel Alblasgrac6t51/97 V002.ECLI:EU:C:1998:509 para 22; Judgnman®6 March 1992,
Mario Reichert, Hans-Heinz Reichert, Ingeborg Kecklv Dresdner Bank AG Case C-261/90
ECLI:EU:C:1992:149 para 16; Judgment of 11 JulyZRQdolf GabrielC-97/00 ECLI:EU:C:2002:436 para 33.
#judgment of 27 September 1988 Athanasios Kalfelis v Bankhaus Schréder, Minchmeyengst and Co.
and othersC-189/87ECLI:EU:C:1988:459 para 18.
%For differences on the question whether restitaigrclaims based on wrongdoing are covered, thiseisn
national court decisions and literature, see Matyhaskowski, subtitle 2, footnote 860.
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in Article 5 (3) of the Convention must be given emlependent meaning or be
defined in accordance with the applicable natidaal and, secondly, in the case of an
action based concurrently on tortious or delictliability, breach of contract and
unjust enrichment, whether the court having judsdn by virtue of Article 5 (3) may
adjudicate on the action in so far as it is noebasn tort or delict®®

However, the ECJ refers merely to the distinctietween the tort and contract and does not
expressly address any other issue, in particular ilsues pertaining generally to non-
contractual obligations.

The existence of a contract between the parties dot necessarily have to imply that
the action is contractual in nature. The reasomprayided in the CJEU Judgment Marc
Brogsitter v Fabrication de Montres Normandes EURId Karsten FraRdotf is illustrative
in this respect.

ECJ case law analysis

4.4.2.3.Special rules on jurisdiction in Arts. &@hRecast (ex 6 and 7 Bl)

The provision of Article 8 relates to disputes itwtog multiple defendants, counter-claim,
third-party proceedings, matters related to conttambined with matters related to rigims
rem They are created for the purpose of procedurah@uny, efficiency and convenience
(Art. 8; ex Art. 6). Article 8 (ex Art. 6) deals thi jurisdiction in multiple disputes/multiple
parties situations in connected disputiesa connexitatiy i.e., it provides for jurisdictional
grounds when different disputes are closely comtecthe common denominator of these
rules is the possibility to extend the jurisdictiohthe court having jurisdiction under the
Regulation to other parties or other disputes/matt&he reasons of efficiency of
proceedings, procedural economy and convenienceerlimel the jurisdictional rules
contained in Article 8.

Paragraph 1 deals with multiple defendants. Thetammpetent to proceed against a
defendant domiciled in a Member State under theuR&gn may assume jurisdiction over
defendants domiciled in other Member States if tfa@ms are so closely connected that it is
expedient to hear and determine them together dalate risk of irreconcilable judgments
resulting from separate proceedings’. In other wprdefendants domiciled in different
member states may be sued in a member state whgrefahem is domiciled under the
condition provided in paragraph 1 of the Regulatibme wording of Article 6 implies that the
court must base its jurisdiction on the domicileoak of the defendants, but not on any other
jurisdictional ground provided for in the Regulatjsuch as Article &

¥ Kalfelis, para. 14.
3 CJEU Judgment of 13 March 20Marc Brogsitter v Fabrication de Montres Normand8sRL and Karsten
FraRdorf C-548/12 ECLI:EU:C:2014:148

* See also, Bogdan, p. 52.
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According to the judgment of CJEU Rreeportcase® it is irrelevant whether or not
claims against all defendants are based on the sanses of action (legal basis).

Disputes relating to liability from the use or ogion of a ship — when the court
would have jurisdiction under the Regulation toidedhe claims for liability, it will also be
competent to decide over the claims for limitatodrsuch liability (Art. 9; ex Art. 7).

5. Rules om jurisdiction in disputes involving ‘wegtarties’

Within the context of territorial scope of applicat, ‘weaker’ parties - consumers, employees
and insurance policy holders - in the European bgian benefit from the jurisdictional rules
only against defendants domiciled in the EU Meml&tiestes under the current text of the
Regulation. Indeed, the rules on internationalsgigtion intended to protect a procedural
position of a weaker party may as well be providedational laws of the Member Stafés.
Yet such rules are not necessarily identical, s tie ‘level of protection’” may vary among
different EU Member States. Therefore, the changgsduced in the revised Regulation
1215/2012 so as to widen the territorial scopeppliaation in certain ‘weaker party disputes’
are to be met with approval. Thus, consumers arulames domiciled in the EU an benefit
from jurisdictional framework under the RegulatiBrussels la regardless of the domicile of
the defendant — ‘stronger’ party.

The provisions on jurisdiction in disputes involgirweaker’ parties are contained in
Sections 3, 4 and 5 of the Regulation Brussel$é&s€ provisions are to a large extent taken
over in the Regulation Brussels la. They relatdigputes arising under insurance contracts,
consumer and labour disputes respectively. Thesrate jurisdiction in these Sections are
independent from other jurisdictional rules in tRegulatio® and aim at protecting the
jurisdictional position of a weaker paftyThey prevail over both the main rule in Article 4
(ex Art. 2) and alternative jurisdictional groundsArticles 7, 8 and 9 (ex Arts 5, 6 and 7).
Additionally, in accordance with Article 23(5), pomation of jurisdiction is valid only to the
extent that it complies with the special rules @ning weaker-party disputes. The rules in
Sections 3, 4 and 5 do not modify or otherwisecftee provision of Article 7(5) (ex 5 para
5) relating to disputes arising out of a brancherexy or other establishment and the right to

** CJEU judgment of ...., C-98/06 [200Ffeeport v. ArnoldsofECR [-8319.

3" This part is largely based on arevious publicatiBrocedural Justice for Weaker Parties in Crosséyor
Litigation under the EU Regulatory Schemidirecht Law Reviewyol. 10, Issue 4 (November) 2014, p. 100-
117 and ‘Procedural Position of a ‘Weaker Partythia Regulation Brussels Ibis’, Wi Lazi¢ & S. Stuij (eds.),
Brussels lbis RegulationChanges and Challenges of the Renewed ProcedubanSg Asser Press/Springer
Publishing, 2017, pp. 51-71.

¥ See e.g., Art. Of the Dutch Code of Civil Procegurhich incorporates the jurisdictional rulestus t
Regulation with respect to consumers and employees.

% See also, Bogdan, MConcise Introduction to EU Private Internationalwa2™ edition, Europa Law
Publishing (2012) p. 53.

“0See e.g., Case C-463/BBTO Schadeverzekeringf2007] ECR 1-11321, paragraph 28.
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bring a counterclaii® What these provisions have in common can be suisethin the
following:

(a) A weaker party (a policyholder, the insured or adiiary, consumer or employee)
has a choice to bring proceedings against the qiady to a contract either in the
court of the Member State in which that other p&tgomiciled or in which it is more
convenient to a weaker party (most likely in themoy of its own domicile) or which
is otherwise closely related to a dispute.

(b) Conversely, proceedings may be brought againstakeveparty to the contract only in
the courts of the Member State in which a 'weakarty is domiciled.

(c) Forum selection clauses in these disputes haveelimbinding effect against a
‘weaker’ party. In other words, they may be suciglysinvoked against a weaker
party only if the conditions provided in the relavgrovisions of the Regulation are
met.

(d) Violation of the rules on jurisdiction results peess a reason to refuse the recognition
of enforcement in other Member States (Art. 45).

Thus, an insurer domiciled in a Member State maysbed in the Member State of its
domicile or in the Member State where the plaingfflomiciled if an action is brought by a
policyholder, the insured or a beneficiary. A cstirer may be sued in a Member State where
proceedings were brought against the leading in&tiith respect to liability insurance or
insurance of immovable property, the insurer map dle sued in the courts for the place
where the harmful event occurred. The same holas ‘tf movable and immovable property
are covered by the same insurance policy and bghadversely affected by the same
contingency™® Also, the insurer may be joined in the proceedimisated by an injured
party against an insured if the law of the courterehsuch proceedings are pending so
permits.

On the other hand, the insured, policy holder arefieiary as a weaker party may be
sued only in the courts of the Member State ofidsicile. Thus, a weaker party may choose
among the possibilities given in Articles 11 and(&2 Arts. 9 and 10) when filing an action
against the insurer, whilst it can be sued exchlgiin the country of its domicile. The only
exception is in the case of direct actions of gared party against the insurer when the law
governing such direct actions provides that thécgdiolder or the insurer may be joined as a
party**

Similarly, when a contract complies with the ddfom of a ‘consumer contract’ under
Article 17 (ex Art. 15 of the Regulatiof),a consumer may choose betwderum reiand

“LArts. 12(2), 16(3) and 20(2).

“2 Art. 9(1) of the Regulation Brussels .

“3 Art. 10 Regulation Brussels .

“ Art. 12(1) and 11(3) Regulation Brussels I.

> For more particulars, see infra, under 2.1.2.
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forum actoris® Conversely, a consumer may be sued only in a €dartthe place where
he/she is domiciled (Art. 18(2); ex 16(2)). As retcase of insurance contratishe right to
bring a counter-claim in the court where the omgjiclaim is pending remains preserv/éd.

Also, an employee may be sued only in the Men8iate of his/her domicile. The
action against an employer may be brought in coafrthe country of its domicile, in the
country where the employee habitually carries autarried out his work or in the courts
where the business which engaged the employee isasasituated, if the employee does not
carry out his work in any one country. Accordingiyy employee may choose betwéamum
rei andforum laboris— the courts where he habitually carries out Imésvvork or in the courts
for the last place where he carried his work. & #mployee does not habitually carry his
work in any one country, he may choose betweerctlets of employer’s domicile and the
courts where the business that engaged the emplogesvas situatetf,

In applying the Regulation and its predecessor 118&8 Brussels Convention, the
relevant case law of the ECJ illustrates that titercon ‘habitually carries out his work’ can
also be applied when the work is carried out ingbgormance of a contract of employment
in more than one Member State. According to theviait case law of the Court of Justice EU
(CJEU), it is the place where an employee has ksitial the effective centre of his working
activities. In order to identify that place, centaelevant circumstances need to be taken into
account, such as where the employee spends mdss aforking time, ‘where he has an
office where he organises his activities for hisptayer and to which he returns after each
business trip abroad” In the absence of an office, it will be the placevhich employee
carries out the majority of his woPk.The Court in its various decisions interpreting th
jurisdictional grounds emphasised the need to gieeaadequate protection to the employee
as the weaker of the contracting parties also viheremployee carries out his work in more
than one contracting stateln other words, such an employee should not beidzp of
procedural protection under the Regulation. Onlythé effective centre of its working
activities cannot be established the employeelvaille to file the claim against his employer

° Art. 16(1) Regulation Brussels |. In Case C-478/1ydgment of 14 November 2018rfnin

Maletic,Marianne Maletic v. lastminute.com GmbH, ITOsterreich GmbB the Court that Art. 16(1) also
applies with respect to jurisdiction in proceediagginst ‘the contracting partner of the operatibh which the
consumer concluded that contract and which hagdfistered office in the Member State in which ¢basumer
is domiciled’.

" Art. 12 (2) Regulation Brussels I.

“8 Art. 16(3) Regulation Brussels .

* Art. 19 Regulation Brussels | reads: ‘An employenikiled in a Member State may be sued:

1. in the courts of the Member State where he midited; or

2. in another Member State:

(a) in the courts for the place where the empldyakitually carries out his work or in the courts the last
place where he did so, or

(b) if the employee does not or did not habitualyry out his work in any one country, in the ceudr the
place where the business which engaged the empigysavas situated

% ECJ Case C-383/95, Judgment of 1 December 1@8Bus Rutten v. Cross Medical Ltd.Case).

L ECJ Case C-37/00/eber[2002] ECR 1-2013, para. 42.

2 See e.g., ECJ Case C-383/95, Judgment of 1 Dexel®95 Petrus Rutten v. Cross Medical Ltd.Capa)a
22; Case C-437/00, Judgment of 10 April 2003u(i@ Pugliese v Finmeccanica SpA, Betriebsteil rdde
Aerospaziopara. 18.
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either in the courts of employer’s domicile or twurts where the business that engaged the
employee is or was situated. The need to ensuree'@dequate protection for the party who
from the socio-economic point of view is regardesl tae weaker in the contractual
relationship® is reflected not only in private international lamstruments that regulate
procedural issues, but also those that unify ocindli law rules’*

The analysis of the rules on jurisdiction illuststthat the Regulation Brussels |
departs to certain extent from the main rule comtdiin Article 2 — domicile of the defendant
- in lawsuits against a ‘stronger party’In disputes arising under consumer and insurance
contract disputes, a weaker party is given the ipiisg to choose betweeforum rei and
forum actoris(consumers) and some other fora (the insuredhofitjh following similar
lines, a slightly different approach has been aghbjrt drawing the grounds for jurisdiction in
disputes arising from individual employment contsad weaker party - an employee — is
given the possibility to choose between fora clpgelated to the individual contract of
employment. In particular, he/she can file therolan the courts where he/she habitually
carries out his work. However, differently from umance- and consumer contracts, the choice
does not expressly includrum actoris even though in practice the place where an
employee habitually carries out his work and himabie will most frequently be in the same
country. Outside the context of ‘weaker party disgy domicile of the plaintiff, as well as a
nationality of a claimant, is generally considetedoe an exorbitant jurisdictional ground -
i.e., the criterion that according to internatidpahccepted standards does not justify
assuming jurisdiction against a defendant domicillecbad.

5.1Interpretation of Article 15 (now Art. 17) by thdEU

The fact that one of the parties to the contraet c®nsumer does not necessarily imply that
the consumer is a ‘weaker’ party entitled to thecpdural protection under the jurisdictional
rules in Article 16 and 17 of the Regulation Brdsseln particular, it would be inappropriate
if a business party was to be compelled to appeforé a foreign court when it never
intended to pursue any professional activity abrdaar example, a tourist domiciled in
France who purchases a souvenir in Greece fronta khop would not be a ‘consumer’
entitled to the procedural protection under thgWaion enabling him to sue the owner of
the shop in France considering that the seller fea®r pursued its commercial activities

*3 Giuliano and Lagarde Report on the Conventionhenlaw applicable to contractual obligations, O80LE
282, p. 1, referring to Article 6 containing conflof law rules for individual contracts of emplogm.

See e.g., 1980 Convention on the law applicableotatractual obligations, converted into Regulatiém
593/2008 of the European Parliament and of the €iboh 17 June 2008 on the law applicable to caritral
obligations (Regulation Rome ) in which the pagytonomy in determining the applicable is somewhat
restricted so as to ensure that rights and intefestnsumers and employees receive maximum piotedd/ith
respect to the contracts of employment, the ohjeatf relevant provision of Article 6 of the Convien is to
guarantee adequate protection to the employee.inthiht context, the ECJ emphasised that the wmitesf the
country in which the employee ‘habitually carriest diis work’ must be given broad interpretation.eTh
subsidiary criterion — place of business througictv the employee was engage — can determine {iieaiple
law only in cases when the court cannot deterntieeptace where the employee habitually carriehmuvork.
See e.g., ECJ Case C-29/10, Judgment of 15 Marth @iko Koelzsch v. Luxemboyrgara 44 and Case C-
384/10, Judgment of 15 December 20J4n(Voogsgeerd v. Navimer SA
%> Domicile of the defendant is the main principderunder the Regulation and in general acceptediatd for
international jurisdictiondctor sequitur forum rgi
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abroad. In other words, such a person would noa beonsumer’ within the meaning of
Article 15 of the Regulation. This provision defn@greements that are considered as
‘consumer contracts’ as follows:

‘(a) it is a contract for the sale of goods onahsient credit terms; or

(b) it is a contract for a loan repayable by imstnts, or for any other form of credit,
made to finance the sale of goods; or

(c) in all other cases, the contract has been aded with a person who pursues

commercial or professional activities in the MemBgaite of the consumer's domicile
or, by any means, directs such activities to thaner State or to several States
including that Member State, and the contract faltkin the scope of such activities.’

Only if one of the requirements indicated in Arid5 is fulfilled can the consumer make the
use of the jurisdictional grounds and proceduratgution provided under Articles 16 and 17.
If the contract is not a ‘consumer contract’ asraEt in Article 15, the consumer will not be
able to rely on jurisdictional grounds in Sectiarirstead he/she will have to sue either in the
Member State of the trader’'s/professional’s doraiail accordance with Article 2 or to rely
on one of the alternative jurisdictional groundssilikely those in Articles 5(1§ and 5(3).
The latter provisions define the rules on jurisdictfor contractual and extra contractual
obligations respectively. Also, the consumer widlt rbe entitled to procedural protection
under Article 17 which restricts the binding natwfeforum-selection-clauses in consumer
contracts.

Especially the interpretation and application & thquirement under (c) of Article 15
may prove problematic. Namely it is not always easydetermine whether or not a
professional directs its commercial activity to toaintry of the consumer’s domicile so that a
contract can be considered as ‘consumer contraitiiirvthe meaning of Article 5(1)(c).
When services and products are offered on intetnetay prove particularly difficult to
determine whether or not business activities arectid to the Member State of consumer’s
domicile, as the information may be accessed fragwaere in the world. National courts of
the Member States on several occasions have béemtsng questions for the interpretation
to the EUCJ and there is substantial case law dpedlon the issue. Interpretation of Article
15 of the Regulation illustrates that the idea witgcting a procedural position of weaker
parties incorporated in the Regulation is firmlyppgarted by the CJEU case law.

Thus, the possibility to access the website iffiisenot sufficient to conclude that a
trader whose activity is presented on its websitelwe considered to be ‘directing’ its activity
to the Member State of the consumer’s domicile hBuait is necessary to establish that it is
apparent form the website and the professionalarail activity that the trade envisaged
doing business with consumers domiciled in one aremMember State, including the
Member State of that consumer’s domicile, ‘in tlease that it was minded to conclude a

* See e.g., ECJ Case C-27/02, Judgment of 20 Ja20@85 Petra Engler v Janus Versand GmbH
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contract with them’.57 The Court states a ratheéermsive list of circumstances that may be
relevant and capable of constituting evidence frainch it can be concluded that the
commercial party’'s activity is directed to the MesnbState of consumer’'s domicile, as
follows:

‘...the international nature of the activity, mentiohitineraries from other Member States for
going to the place where the trader is established,of a language or a currency other than
the language or currency generally used in the Mer8itate in which the trader is established
with the possibility of making and confirming theservation in that other language, mention
of telephone numbers with an international codetlaguof expenditure on an internet
referencing service in order to facilitate accesthe trader’s site or that of its intermediary by
consumers domiciled in other Member States, usetop-level domain name other than that
of the Member State in which the trader is esthblis and mention of an international
clientele composed of customers domiciled in variblember States®

Obviously, such a wide range of relevant matteed thay be considered when establishing
the fact that the commercial activity is directedat Member State of consumer’s domicile

favours a consumer’s position when interpretingcfet15(1)(c). The same holds true as far

as the nature of some of the relevant mattersnseroed, especially the circumstances such
as telephone numbers with an international codeaande of top level domain name other

than that of the Member State in which the tradessitablished.

In order to comply with the requirement in Artid&(1)(c) it is not necessary that the
contract between the professional and the consismencluded at a distanéeBesides, it is
not required that there is a causal link betweenntieans employed to direct the commercial
or professional activity to the Member State of tbesumer’s domicile and the conclusion of
the contract. Thus, when it is it is establishedlwn basis of the information on the website
and the professional’s overall activity that thentoercial activity is directed to the Member
State of the consumer’s domicile, it is irrelevaitether the consumer has learned about the
product by searching the website or from anotharcs Yet ‘existence of such a causal link
constitutes evidence of the connection betweerdhéract and such activity®. The rules on
jurisdiction in Section 4 apply only in case whencantract is concluded between a
professional and a consumer, but not in transestlmtween two persons not engaged in
commercial or professional activiti&s.

> ECJ case C-144/09), Judgment of 7 December 20d@( Pammer v. Reederei Karl Schliiter GmbH & Co
KG).

%8 |o)|.

> ECJ Case C-190/11, Judgment of 6 September 2012 (Daniela Miihlleitner v. Ahmad Yusufi, Wadat Yusufi).

89 ECJ Case C-218/12, Judgment of 17 October 20di&fan Emrek v. Vlado Sabranovic

1 See e.g., ECJ Case Case C-508/12, Judgment otcéniber 2013Walter Vapenik v. Josef Thurnei}

should be mentioned that this decision does nabluevthe interpretation of the Regulation Brusdelbut
relates to the European enforcement order for wested claims - Regulation (EC) No 805/2004. Howgetree
reasoning of the Court may be relevant also forrthes on jurisdiction under the Section 4 of tregRation
Brussels .
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Regulation No. 1215/2012 (Brussels Ibis - Recastrsequences for weaker party disputes
The revised Regulation extends the territorial fmmal) scope of application in disputes
involving weaker parties. Besides, a number of pesvisions are inserted either to ensure a
greater degree of protection for weaker partiesooclarify the existing regulatory scheme
aimed at protecting such parties.

The territorial scope is expanded in the RecastuRéign so as to include certain
‘weaker’ party disputes, notably consumer and latbew disputes. The provision of Article 6
paragraph 1 of the Recast Regulation (the current4fof the Brussels | Regulation) reads as
follows:

‘1. If the defendant is not domiciled in a Membéat8, the jurisdiction of the courts of each
Member State shall, subject to Articles 18(1), 2Hd Articles 24 and 25, be determined by
the law of that Member State.’

The reference to Articles 24 and 25 relate to esichu jurisdiction and prorogation of
jurisdiction respectively (current Arts. 22 and .2Byovisions of Article 18 and 21 relate to
disputes involving consumers and employees.

Thus, a court in a Member State may establishutsdiction on the basis of the
jurisdictional rules of Regulation 1215/2012 in disputes involving a consumer or an
employee regardless of the domicile of the othetypdhe provision of Article 6(1) refers
only to consumer (Art. 18 para. 1) and labour dispuArt. 21 para. 2), but there is no
reference to insurance contracts. Consequentlyjutisglictional rules contained in Section 3
relating to insurance contracts only apply if aemefant is domiciled in an EU Member
State®® The relevant provisions on jurisdiction in Articlé®® relating to consumer contracts
(Art. 16 of the Regulation Brussels I) and Arti@&®* relating to contracts of employment

®2 For more particulars on the territorial scope gflaation of the Recast Regulation, see La¥i., ‘Enhancing
the Efficiency of Dispute Settlement Clauses in Bueopean Union, in: N. Bodiroga-Vukobrat/G.G. Sanfl.
Rodin (eds.),Legal Culture in Transition - Supranational and dmational Law Before National Courts
Europaisches und internationales Wirtschaftsrégdund 4, Logos Verlag, Berlin (2013) pp. 184-188.

3 Art. 18 of the Regulation 1215/2012 reads a®fus:

“1. A consumer may bring proceedings against thergbarty to a contract either in the courts of Member
State in which that party is domiciled oegardless of the domicile of the other partyin the courts for the
place where the consumer is domiciled.

2. Proceedings may be brought against a consuménebgther party to the contract only in the cowftshe
Member State in which the consumer is domiciled.

3. This Article shall not affect the right to brimgcounter- claim in the court in which, in accarda with this
Section, the original claim is pending.” (emphasided)
4 Art. 21(1) of the Regulation 1215/2012 reads al®fed:

“1. An employer domiciled in a Member State maybed:
(&) In the courts of the Member State in which he isided; or
(b) In another Member State:

(i) in the courts for the place where or from whire employee habitually carries out his work othia
courts for the last place where he did so, or

(ii) if the employee does not or did not Hadlly carry out his work in any one country, irettourts
for the place where the business which engagedrimoyee is or was situated.
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(Art. 19 of the Regulation Brussels I) have beejustdd so as to reflect the changes
introduced to the territorial scope of applicationArticle 6 of the Recast. Accordingly, the

new regulatory scheme enhances further the proteaf consumers and employees. In
particular, such “weaker parties” may rely on thles on international jurisdiction in disputes
against professionals and employees domiciled dritkie European Union.

Besides the scope of application and relevant rtegirisdiction in disputes involving
consumers and employees, there is further amendrwoerthe provision on the tacit
prorogation of jurisdiction. It has been amendeasdo better accommodate the interests of
‘weaker’ parties. Under the current regime of Bals I, if a defendant enters an appearance,
a court in an EU Member State in principle doesen@mine eofficio whether or not it has
jurisdiction under the Regulation. The exceptiomisobligation to examine whether a court
in another state has exclusive jurisdiction aceggdio Article 22. This follows from the
current text of Article 24 of Brussels | which rea to tacit prorogatiofi® as well as from
Article 25°%°

The jurisdictional rules in disputes involving wealparties are not mentioned in Article
24 of the Regulation 44/2001. Yet a violation a# fbrisdictional grounds in disputes arising
out of insurance contracts and consumer dispusesgl as the rules on exclusive jurisdiction
presents a valid ground to refuse the enforcemeetiteojudgment under Article 35(1) of the
Regulation Brussels I. Considering that the curpgavision on tacit prorogation in Article 24
of the Regulation 44/2001 does not refer to disputeolving weaker parties, the EUCJ held
that the court seised could validly assume jurisalicin such disputes if a weaker party enters
the appearance without contesting jurisdicfibit. reasonedinter alia, that ‘although in the
fields concerned by Sections 3 to 5 of Chapterf lhat regulation the aim of the rules on
jurisdiction is to offer the weaker party strongeotection ..., the jurisdiction determined by
those sections cannot be imposed on that p&rt@ne could expect that a weaker party
should be put in the position to be fully awaretw effects of submitting his/her defence as
to the substance and that the court seised shbaleéfore determinex officiowhat is the
intention of a entering an appearance. However,Gbert held that ‘[sJuch an obligation

2. An employer not domiciled in a Member State mape sued in a court of a Member State in accordance
with point (b) of paragraph 1.” (emphasis added)

% Article 24 of the Regulation 44/2001 reads asofod:

Apart from jurisdiction derived from other provisi® of this Regulation, a court of a Member Stafergewhich

a defendant enters an appearance shall have gigsdi This rule shall not apply where appearanas entered
to contest the jurisdiction, or where another chat exclusive jurisdiction by virtue of Article 22

% Where a court of a Member State is seised ofieahhich is principally concerned with a matter pwéich

the courts of another Member State have exclusiigdiction by virtue of Article 22, it shall deckof its own
motion that it has no jurisdiction.

8" ECJ Case C-111/09, Judgment of 20 May 2@kska podnikatelska pojvna as, Vienna Insurance Group
v. Michal Bilas) where the Court held that ‘Article 24 ... must béerpreted as meaning that the court seised,
where the rules in Section 3 of Chapter Il of tlegjulation were not complied with, must declarelftto have
jurisdiction where the defendant enters an appearand does not contest that court’s jurisdictisince
entering an appearance in that way amounts tatgotacogation of jurisdiction.’

®d., para 30.
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could not be imposed other than by the introducindo Regulation No 44/2001 of an express
rule to that effect®®

Thereby the protection intended to be ensured fitlar35(1) is somewhat undermined,
as the ‘violation’ of the jurisdictional rules refed to therein would not qualify as a ground
for refusal of enforcement of the judgment everaifweaker party was unaware of the
protection of its procedural position provided untlee Regulation. The newly introduced
provision in paragraph 2 of Article 26 of the Radaegulation (currently Art. 24 Regulation
Brussels | relating to tacit prorogation) remediesh a result and improves the positions of
weaker parties. It reads as follows:

‘Art. 26(2) of the Recast Regulation reads: ‘In teeg referred to in Sections 3, 4 and 5 (...)
where the policyholder, the insured, the injuredypaf a beneficiary of the insurance contract,
the consumer or the employee is the defendantcdbet, before assuming jurisdiction under
paragraph 1, shall ensure that the defendant asnm&d of his right to contest the jurisdiction
and of the consequences of entering or not entarireppearance.’

Thus, the court seised is under an obligation forin a ‘weak’ party defendant of the
consequences of entering an appearance (i.e., iey pgoblder/an insured/injured party/a
beneficiary of the insurance contract, a consum@namployee). Such additional protection
for a weaker party is to be met with approval.

The provision of Article 26 of the Regulation Bsess | has remained unchanged in
the Recast (new Art. 28). In accordance with paalgrl of this provision, a weaker party
will be ‘protected’ as any other party domiciled anone Member State sued in a court of
another Member State but does not enter an apmearansuch a case, the court seised is
required to declarex officiothe lack of competence if it cannot establishjutssdiction on
the provisions of the Regulation. When a defendaets enter an appearance the court seised
is required to examine jurisdiction on its own roationly in case that the courts of another
Member State have exclusive jurisdiction under Begulation. As already explained,
according to the new regulatory scheme of the Reigul Brussels Ibis will have to warn a
weaker party about the need to contest jurisdicéind the consequences of its failure to do
So.

6. Prorogation of jurisdiction and Exclusive jurisdiction — see slides

% 1d. With respect to the dispute against consumergnwihterpreting the Consumer Directive, the ECJ on
various occasions held that that the courts werexamineex officio whether a dispute settlement clause,
including forum-selection-clauses, had to be cargid as unfair contractual terms. See e.g., DeciSiEU of

4 June 2009, C-243/08é&nnon GSM Zr}. For more particulars, sé#ra, under 4.

® See also, Hays, P., ‘Notes on the European UniBnissels-l “Recast” Regulation — An American
PerspectiveThe European Legal Forum2013, Jan./Feb. 2013, p.4; LaV., ‘The Revised.is pendensule
in the Brussels Jurisdiction RegulatioReview of European Lawo. 2 (2013) pp. 12.
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7. Common provisions- Provisions of Arts. 26-35 - see slides

Provisions of Arts. 26-35 see L&ziV., ‘The RevisedLis pendensrule in the Brussels
Jurisdiction RegulationRReview of European Lawo. 2 (2013) pp. 5-27.

8. Recognition and Enforcement of Judgments General remarks

The revised Regulation brings some important chartigethe procedure and formalities
needed for recognition and enforcement of decisicersdered by the courts or other
competent authorities in the EU Member States. Malst/ant is abolishment of exequatur: it
is no longer needed to obtain a declaration of reefbility in order to have such a decision
enforced in other Member States. In other words,ehforcement of decisions rendered by
the courts of Member States would be treated enstime manner as the enforcement of
decisions rendered in the enforcing State, i.eertMer State address€d'Other alterations
are predominantly consequential amendments triggleyethis major change of doing away
with exequatur. They are primarily expressed in streicture of Chapter Il relating to
recognition and enforcement.

Abolishing exequatur in the revised Regulationaidurther step in pursuing the
principle of mutual recognition and in enhancingefrcirculation of judgments within the
European Uniod®> When the 1968 Brussels Convention was convertedtire Regulation, a
first move towards this end was expressed in sigipg the issuance of declaration of
enforceability. According to provision of Articleldof the Regulation Brussels I, obtaining
exequatur became automatic upon submitting therdents required. Thereby in that stage
of proceedings there is no examination of the gdsufor refusal of the recognition and
enforcement. Moreover, the party against whom tifereement is requested does not even
participate in this phase of procedure. Only adierh declaration has been obtained may the
other party lodge a legal remedy — an appeal actprtb Articles 43et seq.of the
Regulation. Thus, the declaration of enforceabititthe Regulation Brussels | became in fact
an automatic certification of a judgment as enfabte, a mere ‘stamp’ on the judgment
which was the subject of a possible subsequentahppader the revised Regulation, even
this formality is definitely eliminated: it is nown the party opposing the enforcement to
initiate proceedings in which an application fofusal of enforcement shall be submitted
(Articles 46et seqof the Regulation Brussels Ibis).

' See also, Lazj V., ‘The RevisedLis pendensrule in the Brussels Jurisdiction RegulatioReview of
European LawNo. 2 (2013) pp. 5-27.

"art. 2(e) provides for the definition of the ‘Memb8tate addressed’. See also, Recital (26) of gguRtion
Brussels Ibis stating that as a result of the #baliof exequatur, ‘a judgment given by the cowft®st Member
State should be treated as if it had been givéhariMember State addressed'.

3See Recital (26) of the Regulation 1215/2012, whigids in pertinent part: ‘Mutual trust in the adisiiration
of justice in the Union justifies the principle thadgments given in a Member State should be nesed in all
Member States without the need for any specialgdore. In addition, the aim of making cross-boligration
less time-consuming and costly justifies the alwslibf the declaration of enforceability prior tofercement in
the Member State addressed.’
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Considering that the Regulation Brussels | consnieeapply to the enforcement of
decisions rendered before 10 January 2015, thecam@nt regimes under both Regulations
Brussels | and Brussels Ibis will be presented disdussed and differences between them
outlined.

8.1 Scope of application
8.1.1 Substantive scope

Both Regulations apply to issues of jurisdictionl aecognition and enforcement of decisions
in ‘civil and commercial matters’ in accordance twilrticle 1. The substantive scope of
application of both Regulations, in particular theeaning of the ‘civil and commercial
matters’ have already been extensively discussatianintroductory Part. The same holds
true with respect to the matters expressly exclddad the scope of application in Article 1
paragraphs 1 and 2. This analysis is fully applea@nd equally relevant in the context of the
recognition and enforcement of judgments. When @ex to the Regulation 44/2001, the
text of Article 1 of the revised Regulation Brussdbis is somewhat adjusted, but no
substantial changes are thereby introduced. Theeraiertaining to status of natural persons,
matrimonial property and similar regimes, bankryptocial security, arbitration and wills
and succession remain expressly excluded. As a&qaesace of the Maintenance Regulation
coming into force as of 18 June 2011, maintenardeyations are added on the list of
excluded matters.

8.1.2 Territorial (geographic; formal) Scope of Aipation

Just like the Regulation Brussels I, the Regulalidh5/2012 applies to decisions rendered by
courts and other competent authorities of a Men$iiate, as well as authentic instruments
drawn up or registered and court settlements cdedbefore or approved by a court of a
Member State. Accordingly, the territorial scopeagiplication of these legal instruments
concerning the recognition and enforcement of juelgts differs from the manner in which
the scope of application is defined regarding fiasonal rules. With respect to the latter, the
domicile of the defendant in a EU Member Stateatedninative as a matter of principle,
with only few exceptioné’in contrast to this, the domicile of the parties ha relevance for
the application of the rules on the recognition antbrcement of decisions. The same holds
true for nationality of the parties. The only regmnent is that it is a decision rendered by a
court or other tribunal or competent authority ired Member State. Thus, the territorial
scope of application is limited and determined lig tconnection’ with a EU Member State.
Thereby, the domicile of the judgment debtor islevant: the Regulations apply also if the
judgment debtor is domiciled in a third stéte.

This follows from the provisions of Article 32 a8 which relate to recognition and
Articles 32 and38 relating to the enforcement urtierRegulation Brussels I. They all refer

" As it is explained in the Introductory Chapter
> See Recitals(10) of the Regulation Brussels 1(&l of the Recast.
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to ‘a judgment given in a Member State’. In priejpt is also irrelevant whether or not a

judgment is rendered on the basis of the jurisolei rules contained in the Regulation or on
the basis national rules of a Member State, inolydihe grounds that are considered
exorbitant as set out in Annex | of the Regulaff¥t. last but not the least, the rules on the
recognition and enforcement apply in principle relgegss of whether a court of a Member

State has correctly applied the rules on jurisadictin fact, appropriateness of the decision on
jurisdiction may not be the subject of control e tenforcing court, with some notable

exceptions mentioned in Article 35.

The territorial scope of application of the revigeelgulation is drafted along the same
lines, even though the structure of the legal fraork is somewhat changed. In contrast to
the suggestion to introduce a universal scope pfiagiion for jurisdictional rules, in the
Commission’s Proposal of f4December 2010 there was no initiative to altertéetorial
scope of application with respect to the enforcenagd recognition of foreign judgments.
Consequently, the application of the Regulation512012 has remained limited to judgments
rendered by the courts in EU Member States. Theigioms of Articles 38 and 39 (ex Art. 33
and 38), as well aRecitals (26) and (27) of the Regulation 1215/2(df2r to a‘a judgment given
in a Member State’.

8.1.3 Types of Decisions to which the Regulatiopliag

The text of ex Article 32 has been largely retained in the sedi RegulationAccording to
Article 32 of the Regulation Brussels | it applitesthe decisions issued by the courts of the
EU Member States. Thereby, it is of no importanow fa judgment is called — ‘a decree,
order, decision or writ of execution, as well as ttetermination of costs or expenses by an
officer of the court’. Under the structure of tlewised Regulation Brussels Ibis, this provision
is incorporated and expanded in Article 2. Theelattontains a number of definitions,
including the definition of a ‘judgment’ in Articl@(a).The first part of Article 2(a) of the
Regulation Brussels Ibis in fact incorporates tivet of former Article 32. It providethat
“judgment” means any judgment given by a court or tribuna dember State, whatever the
judgment may be called, including a decree, ordecjsion or writ of execution, as well as a
decision on the determination of costs or expebgesn officer of the court Therefore, the
case law of the CJEU remains relevant for the apftin of the relevant provision now
contained in Article 2(a) of the Recast.

Decisions granting or denying the enforcement aténcluded’’ The same holds true
with respect to decisions rendered in supportiddration or brought in exercising the control
over arbitral awards. It follows already from thediration exception in Article 1(2)(d), in
particular from Evrigenis/Kerameus Report that alsart decisions rendered in proceedings
related to arbitration are covered by the exceptibme revised Regulation been further
explained and clarified in the Recital (12).

® See Art. 3(2) of the Regulation Brussels I.
7 Judgment iOwens Bank Ltd. v. FulvioBracco and BraccolndugtiamicaSpAC-129/92, EU:C:1994:13.
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However, a decision on declining jurisdiction dwea prorogation of jurisdiction
clause is a judgment within the meaning of Arti82. That is the view taken @Gothaer
Algemeine Versicherung AG v. Sam&ldpcontract between a German claimant and an
Icelandic defendant of transport from Belgium toXide contained a jurisdiction clause
referring disputes to the Icelandic courts. Consetly the Belgian court declined
jurisdiction. Claimant brings proceedings before @erman courts, arguing that the previous
judgment onthe lack of jurisdiction of the Belgianurts is not binding in other Member
States. The CJEU held that the term ‘judgment’ rin 32 also covers a finding that the
procedural requirements are not satisfied, for gianthe decision of a court to decline
jurisdiction because of a valid jurisdiction claudéiis view supports the objective of the
Regulation to stimulate mutual trust between theiatstration of justice in Member States.
For that reason the court before which recogniind enforcement is sought is bound by the
earlier judgment of the court of another Membeitté&Steclining jurisdiction due to existence
of a valid jurisdiction clause.

An important addition is provided in the secondt pérArticle 2(a) according to which
the definition of a ‘judgment’ includes provisiorahd protective measures ordered by a court
in Member State having jurisdiction on the meritgh®e matter. Thereby, the controversial
issue whether or not a decision on the provisionahsure may be enforceable under the
Regulation has been expressly dealt with. Therebleas variety of views expressed in the
literature on this issue. The ECJ case law hadeen very helpful either and complicated the
matter even further.

Under the Regulation Brussels lbis it is clear thath decisions on the merits, as well
as decisions on the provisional measures are iadlifdhe conditions under Article 2(a) are
complied with, i.e., if it is granted by a court ttbunal which has jurisdiction on the
substance of the dispute according to jurisdicliggraunds provided in the Regulation.
Provisional measures ordered partemay be included provided that the judgment on the
measure has been served on the defendant befoenfitieement. Such regulatory scheme
present an amendment of the rule established b@&dejudgment iDenilaurer,”® according
to which defendant must have been summoned and gieeopportunity to present the case.

Additionally, the revised Regulation in Article 2qvides for other definitions. Thus,
three is a definition of a ‘court settlement’ (A(b)) 2 authentic instrument (Art. 2(c§jthe

"®Gothaer Algemeine Versicherung AG and Others v s&@nGmbH C-456/11, EU:C:2012:719
CASE 125/79, Judgment of the Court of 21 May 1®8&rnard Denilauler v SNC Couchet Frér@sl25/79,
EU:C:1980:130.

80(b) ‘court settlement’ means a settlement whichliesen approved by a court of a Member State or adedl before
a court of a Member State in the course of processli

81(c) ‘authentic instrument’ means a document whick haen formally drawn up or registered as an aduthent
instrument in the Member State of origin and thihemticity of which:

(i) relates to the signature and the content ofrisument; and
(ii) has been established by a public authoritgtber authority empowered for that purpose;
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meaning of the ‘Member State of origin’ (Art. 2(df)the ‘Member State addressed’ (Art..
2(ef® and of the ‘court of origin’ (Art. 2(f)§?

8.1.4 Temporal scope

According to Article 81, the Regulation 1215/201&ls apply from 10 January 2015, with
the exception of Articles 75 and 76, which applynir 10 January 2014. As provided under
Article 80 paragraph 1, this Regulation shall régka Brussels | Regulation. Yet the latter
continues to ‘apply to judgments given in legal gaedings instituted, to authentic
instruments formally drawn up or registered anadart settlements approved or concluded
before 10 January 2015 which fall within the scapehat Regulation® The Regulation
1215/2012 *applies to legal proceedings instituteduthentic instruments formally drawn up
or registered and to court settlements approveaciuded on or after 10 January 20%%5.’

The temporal scope of application of the Regulati®®H2001 expresses similar
considerations in Article 66 paragraph 1. Accordioadhis provision, the Regulation applies
also, in principle only to proceedings institutedfdse its entry into force. However, in
paragraph 2 some exceptions to this rule are pedvadb that the enforcement of a judgment
rendered may be requested under the Regulation ievlea proceedings had been initiated
before entry into force of the Regulation. In partar, the exception applies if the
proceedings were instituted after the Lugano ang®&ls Convention had entered into force
(Art. 66 para. 2(a)) or when jurisdiction was basedthe rules which are in line with the
Chapter Il of the Regulation or on the rules camdiin a treaty concluded between the two
Member States applicable at the moment of instiguthe proceedings (Art. 66 para 2(b)).
Rationale behind these exceptions is to enable aweurable enforcement regime of the
Regulation to apply to judgments brought in thecpemlings conducted according to the
principles put forward in the Regulatiéh.

The ECJ interpreted the provision of Article 66 ggaaph 2 inWolf Naturprodukte
GmbH v SEWAR spol. s r&Company with the seat in Czech Republic was ordergay a

82‘Member State of origin’ means the Member Statevirich, as the case may be, the judgment has been,dive
court settlement has been approved or concludedherauthentic instrument has been formally drawnoup
registered;

83(e) ‘Member State addressed’ means the Member Btatdich the recognition of the judgment is invokedin
which the enforcement of the judgment, the couttesaent or the authentic instrument is sought;

84(f) ‘court of origin’ means the court which has givéhe judgment the recognition of which is invokedtloe
enforcement of which is sought.

8Art. 66 para 2 of the Regulation 1215/2012.

8Art. 66 para 1 of the Regulation 1215/2012.

8 |n similar sense, Case C-406/R@alchemie Nederlar{@011] ECR 1-9773, paragraph 38; Case 125/79
Denilauler[1980] ECR 1553, paragraph 3; Jenard Report O9 0939, p. 1, at p. 46.

88Judgment of 21 June 2012, Case C-514/10, ECLI:R2012:367{Volf Naturprodukte GmbH v SEWAR spol. s

r.o.)
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claim brought by an Austrian company by judgmemtdexed in 2003 by Regional Civil
Court, in Graz, Austria, thus before 1 May 2004 wikkzech Republic became a EU Member
State. The claimant applied in 2007 to the Dist@curt Znojmoin Czech Republic for a
declaration of enforceability on the basis of Ragjoh No 44/2001, as well as for a seisure of
defendant’s assets for the purpose of ensuringnifi@ercement. The Court denied the motion
holding inter alig, that the judgment was rendered in default amduld be concluded from
the facts of the judicial proceedings that the déémt had been denied the opportunity of
participating in the proceedings. Additionallyhild that the condition of reciprocity between
the Czech Republic and the Republic of Austria matsmet. Upon the claimant’s application
against this ruling the Czech Supreme Court subthitte question for a preliminary ruling to
the ECJ on the interpretation of Article 66 parapr. The question was whether it was
necessary for both states to be EU Member Statiwe ahoment of delivery of judgment for
the purposes of relying on the enforcement regifméh@® Regulation. The ECJ reasoned as
follows:

‘Article 66(2) of Council Regulation (EC) No 44/200of 22 December 2000 on
jurisdiction and the recognition and enforcementjudgments in civil and commercial
matters must be interpreted as meaning that, far tbgulation to be applicable for the
purpose of the recognition and enforcement of gnueht, it is necessary that at the time of
delivery of that judgment the regulation was inceboth in the Member State of origin and
in the Member State addressed.’

When read outside the context of the entire juddnikis reasoning may appear
somewhat misleading. In other words, there iskaafoncluding that the mere fact that both
states are Member States at the time of rendehegjudgment is sufficient to trigger
applicability of the Regulation on the enforcemehthe judgment. Such conclusion is indeed
incorrect and does not follow from Article 66 paiggh 2. This provision simply specifies
when a departure from the main rule in paragraffhdment of instituting the proceedings) is
permitted. Therefore, the reasoning of the ECXYapgrly understood so as to mean that it is
required that the Member State of origin and themider State addressed are Members at
least at the moment of rendering the judgment. @y would it be a ‘judgment given after’
... 'the entry into force of the Regulation’ withihdg meaning of Article 66 paragraph 2. And
only then would it be possible to consider whetther requirements provided in Article 66
paragraph 2 are met, i.e., whether the judgmenbéas rendered in the proceedings based on
the rules compatible with those in the Regulatiowgluding the requirement that the
defendant has been given sufficient opportunitgadicipate in the proceedings. Considering
that in the case at hand the judgment concernechetaa ‘judgment rendered after’ entering
into force of the Regulation, there was no neediscuss whether or not the procedure in
which the judgment was rendered complied with thedards provided under the Regulation.

To sum up, the reasoning of the ECJ should notrnakenstood to mean that for the
Regulation to apply it isufficientthat a judgment is rendered after entry into fostehe
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Regulation in both Member States. For examplehéndircumstances of this case, even if the
judgment would have been rendered after 1 May Z0045, when both states were Member
States) in the proceedings instituted before 1 RI2@4, it does not mean that the Regulation
would necessarily apply on the enforcement of tdgment. It would apply only if the
conditions under (a) or (b) of paragraph 2 of Aetié6 would have been met. The same
follows from the reasoning of the ECJ in particutaparas 31 and 32, even though this is
not entirely reflected in the wording of the fimaling.

The Regulation 1215/2012 does not contain a pravisbrresponding to paragraph 2
of Article 66 of the Regulation 44/2001. As alreasiplained, in Article 66 paragraph 1 it
clearly states that it applies ‘only to legal predmgs instituted ... on or after 10 January
2015'. Thus, for a possible future Member Staterthesed Regulation would apply only if
proceedings would be initiated after such statede®me a Member State. If proceedings
were instituted before, but a judgment would bedezed after a new state has become a
Member of the EU, the Regulation 1215/2012 will ragiply. The Regulation 44/2001
continues to apply to judgments rendered in praogsdinstituted before 10 January 2015.
Consequently, the interpretation of the provisidnAsticle 66 paragraph 2 may still be
relevant for judgments falling within the enforcarheegime of the Regulation 44/2001.

9. Relationship with international conventions and otler sources (Articles 67-73)

According to Article 69 of the 1215/2012 Regulatiginshall as between the EU Member
States supersede all conventions that concern dhee gnatters as the Regulation. The
Commission shall provide for the list of such cami@ns Art. 79 paras 1© and 2). However
the Regulation shall not affect or prejudice thplaation of:

(1) Provisions on jurisdiction and recognition aedforcement of judgments in specific
matters contained in other EU legal sources oonatilegal instruments harmonised pursuant
to such sources in matters governed by the ReguoléAirt. 67)

(2) Any convention to which a Member State is atypand which, regarding particular
subject-matter, deals with jurisdiction or the mgaition and enforcement of judgments (Art.
71)

(3) Conventions regarding the matters that aregoweérned by the Regulation (Art. 70)

(4) Certain conventions conclude before entry fotoe of the Regulation Brussels | (Art. 72)

® In para 33 of the ECJ-judgment Woltthe Court particularly refer to the relevance a fitovision of Article

26 and expressed doubts as to whether the defemdarh the positon to benefit from this provisitireads as
follows: ‘It should be noted in this respect that,the main proceedings, it is apparent from theéeorfor
reference that the judgment sought to be recogrisedenforced was a judgment in default and thataiy be
supposed that the defendant in the main proceedivtgs was unable to benefit from the protection Imag@isms
provided for in Article 26 of Regulation No 44/20@1 that the Czech Republic had not yet accedethéo
European Union at the time of delivery of the judgin the Member State of origin, was denied the
opportunity of taking part effectively in the legatoceedings, since the judgment was given on ¢ng date on
which the document instituting the proceedings sexsed.’
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(5) Lugano Convention, New York Convention and teital agreements concluded before
entry into force of the Regulation Brussels |

Analysis of the ECJ case law

The judgmentTNT Express Nederland BV v. AXA Versicherung 8633/08) illustratesthat
there may be certain restrictions in the applicatd Article 71 of the Brussels IRegulation.
This provision gives prevalence to internationatinments that in relation toparticular matter
govern jurisdiction or the recognition or enforcemef foreign judgments.According to
Article 71(1), the Brussels | Regulation ‘shall mdtect any conventions towhich the Member
States are parties and which in relation to pddrcunatters, governjurisdiction or the
recognition or enforcement of judgments’. In paapir 2(a) it providesthat ‘this Regulation
shall not prevent a court of a Member State, wisch party to aconvention on a particular
matter, from assuming jurisdiction in accordanceghwihatconvention, even where the
defendant is domiciled in another Member State Wwiscnot aparty to that Convention ...;".
In paragraph 2(b) it provides that ‘judgments givenaMember State by a court in the
exercise of jurisdiction provided for in a convemtion aparticular matter shall be recognised
and enforced in the other Member State in accoedaitic this Convention. (...)".

The decision inTNT Express Nederland BV v. AXA Versicherung 86&33/08) involves
theConvention on the Contract for the Internatiobatriage of Goods by Road, Geneva 19
May1956, as amended by the Protocol signed at Geme July 1978 (hereinafter: ‘CMR’).
Ininterpreting Article 71 of the Regulation, the &b held that even though Article 71
providesfor the application of such conventionkgit application cannot compromise the
principleswhich underlie judicial co-operation invit and commercial matters in the
European Union,such as the principles, recalleckaitals 6, 11, 12, and 15 to 17 ...". Also,
its applicationcannot undermine the ‘free movema&njudgments in civil and commercial
matters,predictability as to the courts havinggdiction and therefore legal certainty for
litigants,sound administration of justice, minintiea of the risk of concurrent proceedings,
andmutual trust in the administration of justicetire European Union. TNT Judgment,
par.49).

European Enforcement Order®
1. General remarks

It was the first legal instrument enacted by the Edislator in the area of ‘civil of
commercial matter&' that abolished exequatur, as it had been envishgetle programme

% Regulation (EC) No 805/2004 of the European Pasiatnand of the Council of 21 April 2004 creating a
European Enforcement Order for uncontested claim<,3/15.

! Indeed, the exequatur had been abolished alree@§05 in the Regulation Brussels Ilbis in accégists and
child abduction cases. However, this regime of mfiment applies in matters that are substantialyndt from
those falling under the substantive scope of apptio of the EEO. Namely, it relates to the enfareat of
return orders brought by the court of a Member éStat child’s habitual residence immediately befie
unlawful removal of retention, as well as the eoéonent of decisions on the right of access undéclés 41
and 42 of the Regulation Brussels llbis.
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adopted by the Council in 2080.The principle of mutual recognition of judicial asions
was endorsed at the European Council meeting inp€agron 15 and 16 October 1999 ‘as the
cornerstone for the creation of a genuine judi@aka’?® It was concluded that the
enforcement of the judgment given in a Member Shtrild be accelerated and simplified in
other Member States so as abolish any intermegiedeeeding in the Member State of
enforcement. The intention was that a judgment thed been certified as a European
Enforcement Order in a Member State should in tifereement stage be treated as if it had
been delivered in the Member State in which enfoemt is sought? Such an approach was
perceived as an important improvement comparetdadgime of the enforcement under the
Regulation Brussels I. It was meant to simplify awtelerate the procedure and to reduce
costs of enforcement. The purpose of the Regulatidio create a system of enforcement
without any intermediate proceedings needed to kmudght in the Member State of
enforcement prior to recognition and enforceniént.

When a decision is rendered in the absence obtdi is essential to ensure that the
requirement of fair trail have been complied witbnsidering that no control in that respect
may be exercised in the Member State of the enfoeoe Instead the right to examine
whether requirements of due process have beenctespis vested with the court where the
judgment is rendered — a ‘Member State of origfriTherefore the control carried out in a
Member State where a decision is rendered mustenbat the requirement of a fair trial
under Article 470of th€harter of Fundamental Rights of the European Ursaespected. To
this end the Regulation sets minimum standardshidnae to be fulfilled when a decision is to
be certified as an European Enforcement Order. gurpose of defining these minimum
standards is to ensure that the debtor has dulyisuedy been informed of:

- the fact that a claim against him/her has beed fllgh a court
- conditions and the procedure according to whickheeis to engage in the proceeding
So as to contest the claim, and
- legal consequences of his/her failure to partieipatthe proceeding and a failure to
contest the claim.
Before issuing a certificate the court in a Mem$tate of origin must establish that a debtor
has duly and timely been informed of these facts@msequences, i.e., in such a manner and
in sufficient time as to enable him to arrangehisrdefence.

2. Subject and the purpose of the Regulation

The purpose of this Regulation is to create a EemopEnforcement Order for uncontested
claims so as to permit the free circulation of junggts, court settlements and authentic
instruments throughout all Member States withowogsatur. In other words, the purpose is to
abolish any intermediate proceedings in the MenSitate of enforcement prior to recognition

92 See Recital (4) of the EEO, which provides asofe#l: ‘On 30 November 2000, the Council adopted a
programme of measures for implementation of thaqgple of mutual recognition of decisions in ciahd
commercial matters. This programme includes irfiitd stage the abolition of exequatur, that issty, the
creation of a European Enforcement Order for ureiatl claims’.

% European Enforcement Order, Recital (3).

* Recital (8).

* Art. 1.

% Article 4(4): ‘Member State of origin: the Member State in whibe fudgment has been given, the court
settlement has been approved or concluded or themtic instrument has been drawn up or registered,is to be
certified as a

European Enforcement Order;
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and enforcement. The Regulation lays down minimum standards thaehe be fulfilled for
certifying a decision as a European Enforcemene©Ow court in a ‘Member State of origin’,
i.e. where the decision is rendered, must ensatestich minimum standards have been met
and only if this is the case may the decision bmmtified as a European Enforcement Order.
The courts in a Member State of enforcement are, amtter of principle, not permitted to
exercise any control over a judgment so certifigd lzourt in a Member State of origin. They
must enforce such a decision without any internmtedmoceedings. Irreconcilability of an
earlier rendered judgment is the only reason fackvthe enforcement may be refused.

The underlying principle is mutual recognition outenal trust endorsed at the meeting
in Tampere on 15 and 16 October 1999 and incorporatin the programme of measures for
implementation of the principle adopted by the Gunluon 30 November 2000.

The Regulation provides for a number of definitiamsrticle 4, such as ‘judgment’,
‘claim’, ‘authentic instrument®® ‘Member State of origin’, Member State of enforearti
and court of origin’. In its recent judgment, CJBHSs held that notaries, ‘acting within the
framework of the powers conferred on them by natidaw in enforcement proceedings
based on an ‘authentic document’, do not fall witthie concept of ‘court’ within the meaning
of that regulation®

3. Substantive scope of application

Substantive scope of application is defined alnaexttically as in the Brussels | Regulation.
Thus, it applies to ‘civil and commercial mattesss that decisions rendered in disputes of
‘public law nature’, such as revenue, customs oniagstrative do not fall within the scope of
application. Certain civil and commercial matters expressly excluded in the same manner
and the wording used in the Regulation Brussel3hle Regulation does not apply in
Denmark.

4. Types of decisions falling within the enforcementegime of the Regulation

Judgments, court settlements and authentic institeyen uncontested claims and decisions
delivered following challenges to such decisionsttlsments and authentic instruments
certified as European Enforcement Orders may beresd under the Regulatioff.

5. Uncontested claims

°7 Article 1 of the EEO.

% In CJEU (Second Chamber) Judgment of 9 March 2@k&e C- C-484/15Irica Zulfikarpasé v Slaven
Gajer) the CJEU has held that ‘a writ of execution addpby a notary, in Croatia, based on an ‘authentic
document’, and which has not been contested mayaatertified as a European Enforcement Order since
does not relate to an uncontested claim withimtleaning of Article 3(1) of that regulation’. Ses@hn earlier
CJEU judgment (Fourth Chamber) of 17 December ZDd%e C-300/14 Ifitech Marine Belgium NV v Radio
Hellenic SA, holding thatthe ‘certification of a judgment as a European Ecdment Order, which may be
applied for at any time, can be carried out onlyajydge.

9d..

10 Recital (7).
36

anOWN’CQJ
Samice R’ "
5 ~'\‘ e f REPUBLIKA SLOVENI)A o
< e ‘:_’E’ | | MINISTRSTVO ZA PRAVOSODJE "l
% J rd \— )
C) &

i, &7/ (CENTER ZAIZOBRAZEVANJE V PRAVOSOD|U REPUBLIKA HRVATSKA
% o % MINISTARSTYO PRAVOSUDA




TRAINING LEGAL LANGUAGES FOR EFFECTIVE FUNCTIONING Rl Co-funded by
OF JUDICIAL COOPERATION IN EU * the Justice Programme
JUST/2014/JTRA/AG/EITR/6762 F o yox of the European Union

* % %

The Regulation in Article 3 determines which claiare considered uncontested. Thereby
two ‘categories’ of uncontested claims may be dggtished:

5.1Claims expressly admitted by the debtokrt. 3(a) and (d)

As defined under (a) and (d) of Article 3, these alaims with respect to which there is a
‘verified absence of a dispute by the debtor afi¢onature or extent of a pecuniary clafftt’.
Such an absence of a dispute may be evidence@x&mple, by a court decision in which
that debtor expressly admits the claim. Also it ayan enforceable document that may be
issued only by the debtor's express consent, sachaacourt settlement or an authentic
instrument.

5.2Claims considered to be uncontested due to a dslflure to object or another passive
behavior of the debtor Art. 3(b) and (c)

According to the Regulation certain claims whick aot expressly admitted by the debtor,
are considered as uncontested when the debtoreleaisgven a fair opportunity to participate
in the proceedings and dispute the claim, but hisd to do so. Such is the case reflected in
Article 3(b) of the Regulation relating to the sition when the debtor has never contested the
claim in the course of the proceedings. It will k&, example, when the debtor duly served
with the necessary documents initiating the litigathas failed either to attend the hearing or
to otherwise contest the claim by submitting atenitstatement of defence or complying with
the instructions that may be given by the courthst respect. The meaning of ‘uncontested’
claim under Article 3(b) is to be determined autooasly with no reference to national law
of a Member Stat&?

As determined in Article 3(c), uncontested wils@lbe the claim that the debtor
initially opposed, but failed to enter the appeaeaat the court hearing either in person or
through a representative, if such a behavior maygusified as a tacit admission under the
law of the country where proceedings are initiated.

The requirements that must be fulfilled in ordecéotify a judgment as an EEO differ
for these two categories of uncontested claimst adl in a greater detail addressadra,
under 6.

6. Requirements for certification as a European Enforement Order

The conditions that must be fulfiled in order tertfy a judgment as a European
Enforcement Order are provided in Article 5 of Begulation.

6.1 Requirements for certification of decision in whidaims are expressly admitted by the
debtor

If the debtor has admitted the claim in a mannéndd in Article 3 paragraphs (a) and (d), a
decision may, upon a request of a party, be cedtifis a European Enforcement Order if the
following conditions are met:

191 Eyropean Enforcement Order, Recital (5).
192 CJEU Judgment COURT (Third Chamber) of 16 Juné2Ghse C-511/14gbros Servizi Srl v Aston
Martin Lagonda Ltd)
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(a) the judgment is enforceable in the Member Siatwigin; and

(b) the judgment does not conflict with the rul@s jirisdiction concerning insurance
contracts and on exclusive jurisdictions of thguiRation Brussels I.
There are the only conditions that have to belfetfiin a case where a claim has been
expressly admitted by the debtor. Complying witésth conditions suffices also in cases
where a judgment is rendered against a consumer.

6.2 Requirements for certification of judgments conoegnclaims that are not expressly
admitted by the debtor

As explained supra under 5.2, there are claimsatteatonsidered to be uncontested due to the
debtor’s failure to raise an objection to the clamhis/her passive behavior as specified in
Article 3 paragraphs (b) and (c). There are additiogequirements that must be met in order
to certify a judgment rendered in such cases asrapgan Enforcement Order. Considering
that such judgments are rendered in the absentte afebtor, it is essential to ensure that the
requirement of due process and fair trial are met, that the debtor has been given an
opportunity to participate in the proceedings. Mis £nd, the Regulation sets out in Chapter
[l @ number of minimum standards that have to l& ta certify a judgment as a European
Enforcement Order. These are the following minimaiemdards:

(1) Proper service of the document instituting the proeedings or an equivalent
document
The Regulation determines the acceptable or penitiethods of service that either provide
evidence that the debtor has received the reled@ument (Service with proof of receipt by
the debtor defined in Article 13) or offer a highgee of certainty of the service (Service
without proof of receipt by the debtor in Articld)1

(2) The document instituting the proceedings must ¢orgafficient information about

the claim.
In particular it must state the names and the ade=eof the parties, the amount of the claim,
if interest on the claim is sought, the interes¢ r@nd the period for which interest is sought
unless statutory interest is automatically addeth#oprincipal under the law of the Member
State of origin and a statement of the reasor®ictaim (Article 16).

(3) The document instituting the proceedings must ¢ortae information about the
procedural steps necessary to contest the clairm particular, it must clearly indicate the
procedural requirements for contesting the claima,donsequences of an absence of objection
or default of appearance(Art. 17).

(4) The debtor must be entitled under the law of therider State of origin, to apply for
review of the judgment in exceptional circumstance¥® The Regulation specifies such
circumstances in Article 19 as follows: the docutniastituting the proceedings has been
served by a method without the proof of receipth®ydebtor and the service was not effected
in sufficient time to enable him to arrange for tiefence, without any fault on his part or ‘the
debtor was prevented from objecting to the claimrégson of force majeure, or due to

103

There is no need for a Member State to establisheim national law a review procedure such asitsfarred
to in Article 19 of that regulation, as long as ttagional law allows for a full review and the pibdgy for time
limits for challenge of the judgment to be extendedxtraordinary circumstances preventing a detotabject.
CJEU judgment (Fourth Chamber) of 17 December ZDd&e C-300/14 Ifitech Marine Belgium NV v Radio
Hellenic SA,
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extraordinary circumstances without any fault os eurt, provided in either case that he acts
promptly’(Art. 19).

These conditions apply in addition to the gensrglirements of the enforceability of
the judgement in a Member State of origin and th@piance with the rules on jurisdiction
in cases involving consumers and rules on exclysigdiction.

The judgment rendered in non-compliance with #guirements indicated under (1)-
(3) may still be certified as a European Enforcet@rder (i.e., these deficiencies may be
‘cured’) if the judgment has been duly served oa tlefendant and the defendant had an
opportunity to challenge the judgment, but failedlo so (Article 18).

6.2.1 Requirements for certification of judgments agamsbnsumer concerning claims that
are not expressly admitted by the debtor

If a judgment is rendered against a consumer caomgpra claim that are not expressly
admitted, but are considered uncontested withinntkaning of Article 3(b) and (c) only a
court of a Member Stat of the consumer’s domicikeyroertify the judgment as &uropean
Enforcement Ordef>*

7. Enforcement

A judgment certified as a European Enforcement Oglenforceable in other Member States
without the need for an intermediary procedure (&tar). It may be enforced as a judgment
rendered in the Member State where the enforcemmeaiught in accordance with its rules of
procedure. The judgment is enforceable after suimgithe documents specified in Article 20
para 2: a copy of the judgment and of the certdéi@nd where necessary, a transcription or a
translation of the European Enforcement Order endfficial language of the Member State
of enforcement.

The only reason to refuse the enforcement isameiability of the judgment with an
earlier decision between the same parties and #mee scause of action rendered or
enforceable in the Member State, provided that ftheconcilability was not and could not
have been raised as an objection in the court poiegs in the Member State of origin’(Art.
21).

8. Relationship with the Regulation Brussels |

It is a choice of the party requesting the enforeeimon which of the two legal instruments
he/she wishes to rely. In other words, a judgmentfeed as a European Enforcement Order
can be enforced under the Brussels | regime: whih éxequatur under the Regulation
Brussels | or without the exequatur under the Brisstbis, but with the possibility for the
debtor to apply for non-enforcement on the grouwtich are virtually identical to those
under the Regulation Brussels I.

1%This additional requirement does not apply to amts concluded by two consumers. CJEU (Ninth Chambe
judgment of 5 December 2013, Case C-508¥¥al{er Vapenik v Josef Thurner
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